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RE: 1In the Matter of Nextel South Corp.’s Notice of Election of the Existing
Interconnection Agreement by and Between BellSouth Telecommunications, Inc.
and Sprint Communications Company Limited Partnership, Sprint
Communications Company L.P., Sprint Spectrum L.P., TRA Docket No. 07-00161"

In the Matter of NPCR, Inc.’s Notice of Election of the Existing Interconnection
Agreement by and Between BellSouth Telecommunications, Inc. and Sprint
Communications Company Limited Partnership, Sprint Communications
Company L.P., Sprint Spectrum L.P., TRA Docket No. 07-00162

Dear Chairman Roberson:

In our letter of February 13, 2008, Nextel South Corp.’s and NPCR, Inc., d/b/a Nextel Partners
(collectively, “Nextel”) provided preliminary comments on BellSouth Telecommunications, Inc., d/b/a
AT&T Tennessee’s (“AT&T”) Petition for Declaratory Ruling,® which AT&T filed at the Federal
Communications Commission (“FCC”) on February 5th and provided to the Authority by letter dated
February 8", For the Authority’s convenience, we are attaching a copy of the redacted, public version

of our response to the FCC Petition (“Opposition of Sprint Nextel Corporation”), which was filed at
the FCC yesterday.

We also write to provide the TRA notice of the following supplemental authority from the
Kentucky Public Service Commission (“KY PSC”) that expressly denies AT&T’s request for abeyance
and delay based on the FCC Petition. On February 18, 2007, the KY PSC issued Orders in Case Nos.
2007-00255 and 2007-00256 denying AT&T Kentucky’s Motion for reconsideration of Orders that
denied AT&T Kentucky’s Motion to dismiss notices of adoption of that same interconnection
agreement between BellSouth Telecommunications, Inc. and Sprint Communications Company
Limited Partnership, Sprint Communications Company L.P., and Sprint Spectrum L.P. (“Sprint ICA”)
that Nextel South Corp. and NPCR, Inc. seek to adopt in Tennessee in the above-captioned dockets.
After careful consideration, the KY PSC expressly determined that there was no reason to suspend the

! These dockets were consolidated by the Authority on February 25, 2007.

2 WC Docket No. 08-23, Petition of the AT&T ILECs for a Declaratory Ruling (filed February 5, 2008) (“A4T&T’s FCC
Petition” or “FCC Petition”).
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state proceedings pending the FCC's resolution of AT&T's FCC Petition, and ordered the parties to
submit an executed adoption agreement within 20 days. Copies of the KY PSC Orders are also
attached hereto.

Finally, we would like to address an FCC Order that AT&T has provided to the Authority twice
now in letters dated February 13™ and February 20th, which AT&T cites as authority for the
proposition that the FCC is the proper forum to resolve the issues in these dockets. The Order was
released on February 7, 2008 by the FCC in /n Re Ameritech Operating Companies Tariff FCC No. 2
et al., Transmittal No. 1666 (“Ameritech Tariff Order”). In the Ameritech Tariff Order, the FCC
denied the petitions of Sprint Nextel, Time Warner Telecom, Inc. and COMPTEL to reject or suspend
AT&T’s tariff revisions withdrawing from its operating companies’ intrastate access tariffs certain
broadband services, including Frame Relay, ATM, Ethernet, Remote Network Access, SONET,
Optical Network and Wave-Based services, with the exception of certain Frame Relay and ATM
services operating below 200 Kbps in each direction. This matter concerns the FCC’s previous Order
in the Petition of AT&T, Inc. for Forbearance Under 47 U.S.C. § 160© from Title I and Computer
Inquiry Rules with Respect to Its Broadband Services and Petition of BellSouth Corporation for
Forbearance Under 47 US.C. § 1600 from Title Il and Computer Inquiry Rules with Respect to Its
Broadband Services, Memorandum Opinion and Order, 22 FCC Rcd 18705 (2007). The Ameritech
Tariff Order concerns changes to interstate access tariffs that are administered exclusively by the FCC.
Conversely, the interconnection issues subject to the Merger Commitments and Section 252(i) that are
presented in the above-captioned TRA proceedings are squarely within the Authority’s jurisdiction.
The Authority should summarily dismiss AT&T’s attempt to present the Ameritech Tariff Order as
relevant in any respect to the issues in the above-captioned dockets or to the Authority’s jurisdiction
over those issues.

If you have any questions or require additional information, please let us know.

cC: Parties of Record
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
ADOPTION BY NEXTEL WEST CORP. OF THE
EXISTING INTERCONNECTION AGREEMENT

BY AND BETWEEN BELLSOUTH

)

) CASE NO.

)
TELECOMMUNICATIONS, INC. AND SPRINT )

)

)

)

2007-00255
COMMUNICATIONS COMPANY LIMITED

PARTNERSHIP, SPRINT COMMUNICATIONS
COMPANY L.P., SPRINT SPECTRUM L.P.

OQRDER

On December 21, 2007, BellSouth Telecommunications, Inc. d/b/fa AT&T
Kentucky (“AT&T Kentucky”)' filed a motion to reconsider the Commission’s final Order
entered on December 18, 2007. As grounds for its motion, AT&T Kentucky states that
because the Commission’s Order “not only denied the Motion to Dismiss filed by AT&T
Kentucky. . .but also granted the adoption by Nextel West Corp. ['Nextel’]* of the
interconnection agreement. . .,"”® the Order is procedurally flawed. AT&T Kentucky
asserts that “[rlesolution of AT&T Kentucky's Motion to Dismiss was a threshold matter

in this Docket, and did not address the underlying substantive issues.” AT&T argues

' AT&T Kentucky is an incumbent local exchange carrier (“ILEC”) and provides
local exchange service in large portions of Kentucky.

2 Nextel is a commercial mobile radio service (‘CMRS”) and is licensed to provide
wireless service in Kentucky

® AT&T Kentucky's Motion for Reconsideration at 1.

41d.



that should the Commission not dismiss the case for lack of jurisdiction, “proper
resolution requires a hearing on the merits and AT&T [sic] should not be precluded from
bringing its case-in-chief to the Commiission for final resolution.”® On January 10, 2008,
the Commission issued an Order stating that AT&T Kentucky’s motion for
reconsideration is granted for the purpose of allowing the Commission additional time in
which to address the parties’ arguments. As discussed below, the Commission finds
that AT&T Kentucky’s motion for reconsideration and its motion for a procedural
schedule should be denied.

PROCEDURAL BACKGROUND

On June 21, 2007, Nextel filed with the Commission a notice of adoption of the
interconnection agreement (“Sprint ICA") between BellSouth Telecommunications, Inc.
and Sprint Communications Company Limited Partnership, Sprint Communications
Company L.P., Sprint Spectrum L.P. (“*Sprint’). In the notice of adoption, Nextel
asserted that it was exercising its right pursuant to Merger Commitments 1 and 2 of the
Federal Communications Commission’s (‘FCC”) merger proceeding® between AT&T
and BellSouth as well as under 47 U.S.C. § 251(i). At the time Nextel filed its notice

with the Commission, Sprint and AT&T Kentucky were in the middle of a dispute

°|d. at 2.
® In the Matter of AT&T Inc. and BellSouth Corporation Application to Transfer of

Control, FCC WC Docket No. 06-74, Appendix F, Order dated March 26, 2007
("Merger”).
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regarding the effective date of the Sprint ICA and the effect of the merger commitments
on the effective date.’

On July 3, 2007, AT&T Kentucky filed with the Commission an objection to the
notice of adoption of the interconnection agreement and moved the Commission to
dismiss the complaint. As grounds for its motion to dismiss, AT&T Kentucky argued
that: (1) the Commission did not have the authority to interpret and enforce the AT&T
merger commitments; (2) Nextel was attempting to adopt an expired agreement and,
therefore, did not satisfy the timing requirements of 47 C.F.R. § 59.801; and (3) the
notice of adoption was premature because Nextel had failed to abide by the dispute
resolutions provisions of its then existing interconnection agreement with AT&T
Kentucky.

On September 18, 2007, while this case was still pending, the Commission
entered an Order in Case No. 2007-00180. The primary issues in Case No. 2007-
00180 were whether or not the Commission had the authority to interpret and apply
merger commitments from the FCC's merger proceeding to disputes involving
interconnection agreements in Kentucky and, if so, what was the effective date of the
Sprint ICA. AT&T Kentucky argued that the Commission lacked the jurisdiction to
enforce merger commitments (just as it does in the case at bar). The Commission
found that it had the authority to resolve post-merger or merger-related disputes and

then found that the Sprint ICA had an effective date of December 29, 2006.

" Case No. 2007-00180, Petition of Sprint Communications Company L.P. and
Sprint Spectrum L.P. d/b/a Sprint PCS for Arbitration of Rates, Terms and Conditions of
Interconnection with BellSouth Telecommunications, Inc. d/b/a AT&T Kentucky d/b/a
AT&T Southeast (Ky. PSC Sep. 18, 2007).
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On December 18, 2007, the Commission issued an Order in the case at bar. In
the Order, the Commission, citing its rationale in Case No. 2007-00180, found that “[for
reasons set forth in the Commission’'s September 18, 2007 Order in Case No. 2007-
00180, the Commission finds that AT&T’s motion must be denied.”® The Commission
found that, because of its decision in Case No 2007-00180, the Sprint ICA extended to
December 29, 2009 and a reasonable time remained for Nextel to adopt the agreement.
The Commission granted Nextel's request to adopt the Sprint ICA, denied AT&T
Kentucky's motion to dismiss, and ordered the parties, within 20 days of the date of the
Order, to submit their executed adoption of the Sprint ICA.

On December 21, 2007, AT&T Kentucky filed its motion for reconsideration.
Nextel filed its response to AT&T Kentucky's motion for reconsideration on January 3,
2008. On January 10, 2008, the Commission entered an Order granting AT&T
Kentucky’s motion for reconsideration “for the purpose of allowing the Commission
additional time in which to address the parties’ arguments.” On January 24, 2008,
AT&T Kentucky submitted a filing titled “AT&T Kentucky’s Brief in Support of Request
for Procedural Schedule and Hearing.” This filing contains arguments virtually identical
to those AT&T Kentucky raised in its motion for reconsideration except that, for the first
time, AT&T Kentucky raised the argument that the adoption might result in higher costs
in its provision of the agreement.

AT&T Kentucky, in both of its motions, argues that Nextel's attempted adoption

does not comply with the merger commitments and, accordingly, the adoption should be

8 December 18, 2007 Order at 2 (footnote omitted).

® January 10, 2008 Order at 2.

-4- Case No. 2007-00255



denied. AT&T Kentucky asserts that Merger Commitment 1 applies only “when a carrier
wants to take an interconnection agreement from one state and operate under that
agreement in a different state. . . ."'° AT&T Kentucky argues that because Nextel is not
seeking to adopt an interconnection agreement from a state outside of Kentucky, such
an adoption was not contemplated under the merger commitment and, therefore, the
Commission should deny the adoption request. AT&T Kentucky, additionally, argues
that Merger Commitment 2 merely requires AT&T Kentucky, under certain conditions,
not to refuse an adoption request on the ground that the interconnection agreement had
not been amended to reflect changes of law. AT&T Kentucky asserts that because its
objection to Nextel's adoption is not based on any change of law issues, Merger
Commitment 2 is not applicable to this dispute. Therefore, AT&T Kentucky argues,
because neither of the merger comritments relied upon by Nextel for adoption of the
Sprint ICA is applicable, the Commission should reconsider the adoption and deny it.

Nextel first argues that its adoption of the Sprint ICA is consistent with the merger
commitments. Nextel argues that it was properly “porting” the Sprint ICA from other
states when it invoked Merger Commitment 1 as one of the grounds for its adoption of
the Sprint ICA. Nextel asserts that, plainly put, Merger Commitment 1 gives a
requesting telecommunications carrier, such as Nextel, the right to adopt any
interconnection agreement in AT&T Kentucky's 22-state service area.

Nextel asserts that Merger Commitments 1 and 2 apply because: (1) Nextel is a
“requesting telecommunications carrier”; (2) Nextel has requested the Sprint ICA; (3)

the Sprint ICA is an interconnection agreement entered into in “any state in the

1914d. at 4.
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AT&T/BellSouth ILEC operating territory,” and Sprint and AT&T Kentucky have entered
into the same agreement in BellSouth’s 9 “legacy” states; (4) the Sprint ICA already has
state-specific pricing and performance plans incorporated into it; (5) there are no issues
of technical feasibility; and (6) the Sprint ICA has already been amended to reflect
changes in law. Nextel argues that it could just as easily have adopted a similar
agreement from North Carolina and “ported” it over as it could have adopted the Sprint
ICA in Kentucky.

AT&T Kentucky also argues that the adoption does not comply with 47 U.S.C.
§ 252(i). In support of this argument, AT&T Kentucky asserts that the Sprint ICA
addresses a “unique mix of wireline and wireless items, and Nextel is a solely wireless

»11

carrier”’’ and that allowing Nextel to adopt the Sprint ICA would be contrary to FCC

rulings and be “internally inconsistent.”"?

AT&T Kentucky first argues that Nextel, because it is only a wireless carrier,
could not avail itself of the network elements provided within the Sprint ICA because
when AT&T Kentucky negotiated the Sprint ICA, it was with both Sprint's wireless and
local exchange entities. AT&T Kentucky asserts that because of this “unique” mix, the
Sprint ICA “reflects the outcome of negotiated gives and takes that would not have been
made if the agreement addressed only wireline service or wireless service.”* AT&T

Kentucky asserts that the terms and agreements of the Sprint ICA clearly apply only to

an entity that provides both wireless and wireline service. AT&T Kentucky also asserts

"]d. at 5.
214,

Bd, at7.
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that it rarely enters into an interconnection agreement addressing both wireline and
wireless services.

AT&T Kentucky asserts that to allow Nextel to adopt the Sprint ICA would
“disrupt the dynamics of the terms and conditions negotiated between AT&T Kentucky
and the parties to the Sprint interconnection agreement and, in this case, AT&T
Kentucky would lose the benefits of the bargain negotiated with those parties.”™* AT&T
Kentucky, as an example, points to Attachment 3, Section 6.1.1 of the Sprint ICA,
providing for “bill and keep” arrangements. AT&T Kentucky states that it never would
enter a bill-and-keep arrangement “with a strictly wireless carrier such as Nextel.”"®

AT&T Kentucky also argues that granting the adoption would violate FCC rules.
AT&T Kentucky lists one instance where it alleges the adoption would erroneously allow
Nextel to avail itself of unbundled network elements (“UNEs”"), something prohibited by
the FCC to wireless carriers. AT&T Kentucky then states that this is “but one example
of why granting the adoption would violate the FCC rules.”'® AT&T Kentucky asserts
that there are various terms and conditions in the Sprint ICA that cannot be applied to
Nextel, but it “will refrain from discussing each at length within this pleading.”"”

AT&T Kentucky argues that the agreement cannot be revised to address these

issues because the FCC has prohibited the “pick and choose” adoptions of provisions of
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an agreement and requires a carrier to adopt “all or nothing” of the agreement.'® AT&T
Kentucky argues that allowing Nextel to adopt the Sprint ICA after revising the
agreement to clarify what is applicable to Nextel would be contrary to the FCC's ruling.

In its Brief in Support of Request for Procedural Schedule and Hearing, AT&T
Kentucky advances the arguments discussed above and advances one new argument.
AT&T Kentucky now argues that if certain of its costs increase as a result of Nextel's
adoption, the adoption would violate the FCC’s rules.' AT&T Kentucky further asserts
that the applicable regulation, 47 C.F.R. § 51.809(b), requires AT&T Kentucky to have
“an opportunity to ‘prove”?® that the adoption would result in higher costs to it and,
therefore, the Commission should schedule a hearing to do just that.

Nextel claims that AT&T Kentucky’s attempt to prevent the adoption of the Sprint
ICA is a discriminatory practice that was expressly rejected by the FCC. Nextel argues
that AT&T Kentucky cannot “avoid making an ICA available for adoption under the ‘all-
or-nothing’ rule based on the inclusion of what the ILEC considers additional negotiated

terms that cannot be ‘used’ by a subsequent adopting carrier.”?’

Nextel argues that
both 47 U.S.C. § 251(i) and 47 C.F.R. § 51.809 prohibit AT&T Kentucky from refusing to

make available interconnection agreements that are in effect Nextel argues that

% See Second Report and Order. In the Matter of Review of Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers, 19 F.C.C.R. 13494 at
Section 1 (July 13, 2004) (“Second Report and Order”).

' AT&T Kentucky’s Brief in Support of Request for Procedural Schedule and
Hearing at 8-9.

201d. at 9.

21 Nextel's Response to AT&T Kentucky’s Motion for Reconsideration at 11.

-8- Case No. 2007-00255



47 C.F.R. § 51.809 specifically prohibits an ILEC from limiting the availability of the
agreement “only to those requesting carriers serving a comparable class of subscribers
or providing the same service. . . "%

Nextel also asserts that adoption of the Sprint ICA is not barred by either
47 C.F.R. § 51.809(b)(1) or (2) because AT&T Kentucky did not initially argue that the
costs of providing the services in the Sprint ICA to Nextel are higher than the cost of
providing the same services to Sprint and still does not argue that the interconnection is
technically infeasible.

Nextel argues that the FCC, in adopting the “all-or-nothing” rule, was attempting
to protect carriers such as Nextel. Moreover, Nextel argues that the “all-or-nothing” rule
specifically prohibits AT&T Kentucky's refusal to allow the agreement to be adopted.
Additionally, under the “all-or-nothing” rule, it is Nextel, not AT&T Kentucky, that gets to
decide what portions of the Sprint ICA are applicable.

Nextel notes that the Sprint ICA allows either Sprint entity to opt out of the
agreement, while the other entity can still operate under the Sprint ICA. Nextel also
notes that, referencing AT&T Kentucky’s concern that Nextel could obtain UNEs under
the Sprint ICA, the Sprint ICA specifically provides that Sprint “shall not obtain a
Network Element for the exclusive provision of mobile wireless services. . . ."%

Nextel also argues that the Commission should strike AT&T Kentucky’s brief in

support of its hearing request because no procedure allows for the filing of such a

document. Nextel argues that the brief is merely a rehash of AT&T Kentucky’s previous

22 |d. at 12, quoting 47 C.F.R. § 51.809.

23 1d. at 19, quoting 9" Amendment, Attachment 2, Section 1.5 of the Sprint ICA.
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arguments and the only purpose for the filing is to interject “confusion and delay”? into
this proceeding. Nextel also objects to AT&T Kentucky’s filing of Additional
Supplemental Authority, claiming that it is merely devised to create further delay.
DISCUSSION

The adoption of an existing interconnection agreement, under most
circumstances, is a straightforward and quick proceeding. At the time Nextel filed its
notice of adoption of the Sprint ICA, the status and effective date of the Sprint ICA were
not known, and that impeded the typically automatic adoption of an interconnection.
However, as discussed below and in the Commission's December 18, 2007 Order,
upon resolution of the status of the Sprint ICA, any existing obstacles to its adoption
were removed.

JURISDICTION OVER MERGER COMMITMENTS

The Commission found in its December 18, 2007 Order that by the reasoning in
its previous decision in Case No. 2007-00180, the Commission had jurisdiction to
interpret and apply merger commitments and adjudicate disputes arising out of the
commitments. We find the reasoning in Case No. 2007-00180 still persuasive and
incorporate by reference our reasoning in that case regarding our jurisdiction over
disputes arising from the merger and merger commitments. Although Nextel can adopt
the Sprint ICA pursuant to the merger commitments, as discussed below, Nextel can
adopt the Sprint ICA pursuant to 47 U.S.C. § 252(i), independently of the merger

commitments, and, therefore, any objections pertaining to adoption under the merger

24 Nextel's Response and Motion to Strike AT&T Kentucky's Brief in Support of
Request for Procedural Schedule and Hearing at 1.
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commitments is moot. Moreover, because, as discussed below, we find that Nextel
may adopt the agreement pursuant to 47 U.S.C. § 252(i) and 47 C.F.R. § 51.809, and
need not invoke the merger commitments, we find no reason to suspend this
proceeding pending resolution of AT&T Kentucky’'s recent petition to the FCC
requesting clarification regarding the merger commitments.2*

THE SPRINT ICA IS ADOPTABLE UNDER
47 U.S.C. § 252(i) AND 47 C.F.R. § 51.808.

The Commission, as noted in its December 18, 2007 Order, had found in Case
No. 2007-00180 that the Sprint ICA was extended by 3 years from December 29, 2006.
When Nextel originally filed its petition for adoption on June 21, 2007, it relied, in part,
on its rights “pursuant to the Federal Communications Commission approved Merger
Commitments Nos. 1 and 2. . .and 47 U.S.C. § 252(i)."”?® At the time of the filing of the
notice of adoption, however, the status of the Sprint ICA was unclear, as the
Commission had not ruled on that matter in Case No. 2007-00180. The Commission
has since resolved these issues, and the Sprint ICA is effective and adoptable under

47 U.S.C. § 252().

25 AT&T ILECs’ Petition for Declaratory Ruling That Sprint Nextel Corporation, Its
Affiliates, and Other Requesting Carriers May Not Impose a Bill-and-Keep Arrangement
of a Facility Pricing Arrangement Under the Commitments Approved By the
Commission in Approving the AT&T-BellSouth Merger. WC Docket No. . (Filed
February 5, 2008.) Similarly, we find AT&T Kentucky’s February 13, 2008 letter to the
Commission’s Executive Director to be equally unpersuasive. In the letter, AT&T
Kentucky urges the Commission to hold this proceeding in abeyance pending the
outcome of its petition to the FCC. As discussed herein, 47 U.S.C. § 251(i) provides an
independent basis for the adoption of the Agreement, and the FCC’s ruling will not
affect our decision.

26 Nextel's Notice of Adoption of Interconnection Agreement at 1.
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47 U.S.C. § 252(i) and 47 C.F.R. § 51.809 govern a telecommunications carrier's
adoption of an existing interconnection agreement between an ILEC and a non-ILEC.
47 U.S.C. § 252(i) provides:

A local exchange carrier shall make available any
interconnection, service or network element provided under
an agreement approved under this section to which it is a
party to any other requesting telecommunications carrier
upon the same terms and conditions as those provided in
the agreement.

47 C.F.R. § 51.809 provides that:

(@) An incumbent LEC shall make available without
unreasonable delay to any requesting telecommunications
carrier any agreement in its entirety to which the incumbent
LEC is a party that is approved by a state commission
pursuant to section 252 of the Act, upon the same rates,
terms and conditions as those provided in the agreement.
An incumbent LEC may not limit the availability of any
agreement only to those requesting carriers serving a
comparable class of subscribers or providing the same
service (i.e. local, access, or interexchange) as the original
party to the agreement.

(b) The obligations of paragraph (a) of this section shall not
apply where the incumbent LEC proves to the state
commission that:

1) the costs of providing a particular agreement to the
requesting telecommunications carrier are greater
than the costs of providing it to the
telecommunications carrier that originally negotiated
the agreement, or

2) the provision of a particular agreement to the
requesting carrier is not technically feasible.

(c) Individual agreements shall remain available for use by
telecommunications carriers pursuant to this section for a
reasonable period of time after the approved agreement is
available for public inspection under section 252(h) of the
Act.

-12- Case No. 2007-00255



The method for adopting an existing interconnection agreement is simple and
expedient. 47 C.F.R. § 51.809 contains the only prohibitions by which an ILEC could
refuse adoption of an interconnection agreement. Here, AT&T Kentucky did not allege
(until its brief in support of request for a procedural schedule) that providing the Sprint
ICA to Nextel would cost it more than offering the same ICA to Sprint, nor did AT&T
Kentucky allege that providing the Sprint ICA to Nextel is technically infeasible. AT&T
Kentucky argues that providing the Sprint ICA to Nextel results in AT&T Kentucky not
being able to negotiate possible higher prices for services than it charges to Sprint
Wireless. However, this argument is a far cry from alleging that providing the Sprint ICA
to Nextel would cost it more than providing it to Sprint Wireless. In fact, AT&T
Kentucky’s argument is antithetical to the very purpose of 47 U.S.C. § 252(i), which is to
allow telecommunications providers to enter into interconnection agreements on the
same footing as each other. The FCC, in promulgating the “all-or-nothing” rule, clearly
recognized that it would prohibit this type of discrirnination:

We conclude that under an all-or-nothing rule, requesting
carriers will be protected from discrimination, as intended by
section 252(i). Specifically, an incumbent LEC will not be
able to reach a discriminatory agreement for interconnection,
services or network elements with a particular carrier without
making that agreement in its entirety available to other
requesting carriers. If the agreement includes terms that
materially benefit the preferred carrier, other requesting
carriers will likely have an incentive to adopt that agreement
to gain benefit of the incumbent LEC’s discriminatory
bargain. Because the agreements will be available on the
same terms and conditions to requesting carriers, the all-or-

nothing rule should effectively deter incumbent LECs from
engaging in such discrimination.?’

27 Second Report and Order at [ 19.
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By allowing this sort of adoption, the FCC and the 1996 Telecommunications Act
ensure that an ILEC, such as AT&T Kentucky, cannot play favorites in a market and
determine which businesses succeed and which fail by offering more advantageous
terms to one party and lesser terms to another. If AT&T Kentucky can prevent Nextel,
or any requesting carrier, from adopting the Sprint ICA or any other interconnection
agreement by simply asserting that some of the provisions of the interconnection
agreement cannot apply to the requesting carrier, then the very purpose of the all-or-
nothing rule is thwarted. Most requesting carriers’ business plans or structures differ
from one another, and, therefore, it would be difficult to comprehend a situation in which
any requesting carrier could adopt an interconnection agreement and have all the
provisions apply to it. If AT&T Kentucky's argument is to be believed, then it would
result in changing almost every adoption proceeding into an arbitration.

Because the Sprint ICA is effective, Nextel's rights under 47 U.S.C. § 251(i) and
47 C.F.R § 51.809 are sufficient, by themselves, to allow it to adopt the Sprint ICA. |f
Nextel had not filed its notice of adoption on June 21, 2007, and were to file it today, it
would only have to invoke its rights under 47 U.S.C. § 252(i) to adopt the agreement
and need not rely on any merger commitments.

AT&T Kentucky states that it has been denied its opportunity to present its
substantive case, but does not give a very detailed discussion of what evidence it would
present at hearing, nor how the evidence would prove to the Commission that the Sprint
ICA would not have to be made available to Nextel for adoption. However, as
discussed above, it can only refuse to make available an interconnection agreement if it

can convince the Commission that one of two situations exists. Prior to its January 24,
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2008 filing, AT&T Kentucky did not allege that it intended to attempt to prove that either
of those two situations exist and, therefore, no evidence it presented, or even offered to
present prior to January 24, 2008, could have lead the Commission to deny the
adoption.

47 C.F.R. § 51.809(a) requires that an incumbent LEC shall make available
“‘without unreasonable delay” any agreement to a requesting carrier. Although no law is
directly on point regarding what constitutes an “unreasonable delay” in this context, we
find that raising an objection pursuant to 47 C.F.R. § 51.809 to a petition for adoption of
an interconnection agreement over 7 months after the petition was filed is unreasonable
delay. AT&T Kentucky raised numerous objections to the petition for adoption in both
its original objection to the petition, filed on July 3, 2007, and in its petition for
reconsideration filed on December 24, 2007. As discussed above, however, an ILEC
can only deny adoption of an interconnection agreement if an ILEC can prove one of
two situations exists. AT&T Kentucky, until the eleventh hour, did not even raise the
specter of any such objections, objecting only on grounds not contemplated in 47 C.F.R.
§ 51.809(b).

47 C.F.R. § 51.809(b)(1) does provide that an ILEC can refuse the adoption of an
interconnection agreement if it can prove to the state commission that the cost of
providing the interconnection to the requesting carrier exceeds that of providing it to the
original negotiating carrier. This right of refusal cannot be limitless; otherwise, an ILEC
could seek to get out from under any interconnection agreement at any time a cost
allegedly rises, even after the agreement has been adopted. Here, AT&T Kentucky not

only files an untimely request arguing about potential raised costs, but its supposition
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that entering into the interconnection agreement would produce higher costs is merely
hypothetical. AT&T Kentucky has raised no colorable argument or proof for the
existence of different costs.

To the Commission's knowledge, since the enactment of the 1996
Telecommunications Act, no ILEC has objected to the adoption in Kentucky of an
interconnection agreement based on the exception found in 47 C.F.R. § 51.809(b)(1).
Therefore, AT&T Kentucky's objection is a matter of first impression to the Commission
and is a matter of uncharted procedural territory. However, we find that the objection is
raised untimely, and moreover, even if it were timely raised, it is not specific enough to
establish a colorable claim, much less warrant a hearing. If the Commission were to
grant AT&T Kentucky's request for a hearing,?® at the minimum this proceeding would
drag out for another 3 months, which would result in an application for an adoption of an
interconnection agreement taking over 10 months to resolve. This would be an
unreasonable result. In the future, AT&T Kentucky, or any carrier raising an objection
under 47 C.F.R. § 51.809(b) or (c) should raise such objections ex ante, upon the filing
of the notice of adoption, and not 7 months after the initial filing. Conceivably, if this is

not done, a carrier could continue to raise objections at any time during an adoption

8 Requests for a hearing made pursuant to 807 KAR 5:001, Section 4(1)(b) are
not granted automatically. 807 KAR 5:001, Section 4(1) provides that “[e]xcept as
otherwise determined in specific cases,” the Commission shall grant a hearing upon
application for a hearing or in the event that a defendant has not satisfied a complaint.
AT&T Kentucky’s request for a hearing is one of the “specific cases” in which the
Commission has determined that a hearing should not be held.
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proceeding, delaying the adoption until the adoption could be denied pursuant to 47
C.F.R. § 51.809(c).?

CONCLUSION

The adoption of an interconnection agreement pursuant to 47 U.S.C. § 252(i)
generally is a straightforward procedure and should occur without much delay unless
adoption of the agreement falls under the exceptions in 47 C.F.R. § 51.809. These
exceptions must be raised as early as practicably possible in a contested proceeding.
The practical effect of AT&T Kentucky’'s untimely and incomplete objections is to
attempt to turn a simple adoption proceeding into an arbitration proceeding, possibly
exceeding over a year in length, a result that could have been avoided had AT&T
Kentucky raised its objections when the petition was filed. Such a result is not only
unfair, but it is also prohibited, as it is provided for in neither law nor regulation. Had
AT&T Kentucky raised its objections under 47 C.F.R. § 51.809 when the petition was
filed, the Commission could have addressed all objections to the petition at the same
time and this proceeding would already be complete.

IT IS THEREFORE ORDERED that:

1. AT&T Kentucky's Motion for Reconsideration is denied.

2. AT&T Kentucky’s Request for Procedural Schedule and Hearing is denied.

29 We do not agree with Nextel’s assertion in its response to AT&T Kentucky's
supplemental submission that AT&T Kentucky's petition with the FCC is made in bad
faith or to cause intentional delay in resolution of this proceeding. However, such a
filing is a clear example of how an ILEC could continually raise objections to an
adoption, stringing the proceeding out for months, if not years. Any objections must be
raised ex ante, not post hoc.

-17- Case No. 2007-00255



3. Within 20 days of the date of this Order, Nextel and AT&T Kentucky shall
submit their executed adoption of the Sprint ICA.

4, This is a final and appealable Order.

Done at Frankfort, Kentucky, this 18" day of February, 2008.

By the Commission

ATTEST:

Ex%ﬁve %irector
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

ADOPTION BY NPCR, INC. D/B/A NEXTEL
PARTNERS OF THE EXISTING
INTERCONNECTION AGREEMENT BY AND
BETWEEN BELLSOUTH
TELECOMMUNICATIONS, INC. AND SPRINT
COMMUNICATIONS COMPANY LIMITED
PARTNERSHIP, SPRINT COMMUNICATIONS
COMPANY L.P., SPRINT SPECTRUM L.P.

CASE NO.
2007-00256

[Nl R T L M N

ORDER

On December 21, 2007, BellSouth Telecommunications, Inc. d/b/a AT&T
Kentucky (“AT&T Kentucky”)' filed a motion to reconsider the Commission’s final Order
entered on December 18, 2007. As grounds for its motion, AT&T Kentucky states that
because the Commission’s Order “not only denied the Motion to Dismiss filed by AT&T
Kentucky. . .but also granted the adoption by NPCR, Inc., d/b/a Nextel Partners [“Nextel
Partners”]? of the interconnection agreement. . .,”> the Order is procedurally flawed.
AT&T Kentucky asserts that “[rlesolution of AT&T Kentucky’s Motion to Dismiss was a

threshold matter in this Docket, and did not address the underlying substantive issues.”

' AT&T Kentucky is an incumbent local exchange carrier (“ILEC”) and provides
local exchange service in large portions of Kentucky.

2 Nextel Partners is a commercial mobile radio service (‘CMRS”) and is licensed
to provide wireless service in Kentucky

% AT&T Kentucky’s Motion for Reconsideration at 1.

‘1d.



AT&T argues that should the Commission not dismiss the case for lack of
jurisdiction, “proper resolution requires a hearing on the merits and AT&T [sic] should
not be precluded from bringing its case-in-chief to the Commission for final resolution.”
On January 10, 2008, the Commission issued an Order stating that AT&T Kentucky’s
motion for reconsideration is granted for the purpose of allowing the Commission
additional time in which to address the parties’ arguments. As discussed below, the
Commission finds that AT&T Kentucky’s motion for reconsideration and its motion for a
procedural schedule should be denied.

PROCEDURAL BACKGROUND

On June 21, 2007, Nextel Partners filed with the Commission a notice of
adoption of the interconnection agreement (“Sprint ICA") between BellSouth
Telecommunications, Inc. and Sprint Communications Company Limited Partnership,
Sprint Communications Company L.P., Sprint Spectrum L.P. (“Sprint”). In the notice of
adoption, Nextel Partners asserted that it was exercising its right pursuant to Merger
Commitments 1 and 2 of the Federal Communications Commission’s (“FCC”") merger
proceeding® between AT&T and BellSouth as well as under 47 U.S.C. § 251(i). At the

time Nextel Partners filed its notice with the Commission, Sprint and AT&T Kentucky

>1d. at 2.

® In the Matter of AT&T Inc. and BellSouth Corporation Application to Transfer of
Control, FCC WC Docket No. 06-74, Appendix F, Order dated March 26, 2007
(“Merger”).
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were in the middle of a dispute regarding the effective date of the Sprint ICA and the
effect of the merger commitments on the effective date.’

On July 3, 2007, AT&T Kentucky filed with the Commission an objection to the
notice of adoption of the interconnection agreement and moved the Commission to
dismiss the complaint. As grounds for its motion to dismiss, AT&T Kentucky argued
that: (1) the Commission did not have the authority to interpret and enforce the AT&T
merger commiitments; (2) Nextel Partners was attempting to adopt an expired
agreement and, therefore, did not satisfy the timing requirements of 47 C.F.R. § 59.801;
and (3) the notice of adoption was premature because Nextel Partners had failed to
abide by the dispute resolutions provisions of its then existing interconnection
agreement with AT&T Kentucky.

On September 18, 2007, while this case was still pending, the Commission
entered an Order in Case No. 2007-00180. The primary issues in Case No. 2007-
00180 were whether or not the Commission had the authority to interpret and apply
merger commitments from the FCC’s merger proceeding to disputes involving
interconnection agreements in Kentucky and, if so, what was the effective date of the
Sprint ICA. AT&T Kentucky argued that the Commission lacked the jurisdiction to
enforce merger commitments (just as it does in the case at bar). The Commission
found that it had the authority to resolve post-merger or merger-related disputes and

then found that the Sprint ICA had an effective date of December 29, 2006.

" Case No. 2007-00180, Petition of Sprint Communications Company L.P. and
Sprint Spectrum L.P. d/b/a Sprint PCS for Arbitration of Rates, Terms and Conditions of
Interconnection with BellSouth Telecommunications, Inc. d/b/a AT&T Kentucky d/b/a
AT&T Southeast (Ky. PSC Sep. 18, 2007).
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On December 18, 2007, the Commission issued an Order in the case at bar. In
the Order, the Commission, citing its rationale in Case No. 2007-00180, found that “[flor
reasons set forth in the Commission’s September 18, 2007 Order in Case No. 2007-
00180, the Commission finds that AT&T’s motion must be denied.”® The Commission
found that, because of its decision in Case No 2007-00180, the Sprint ICA extended to
December 29, 2009 and a reasonable time remained for Nextel Partners to adopt the
agreement. The Commission granted Nextel Partners’ request to adopt the Sprint ICA,
denied AT&T Kentucky’s motion to dismiss, and ordered the parties, within 20 days of
the date of the Order, to submit their executed adoption of the Sprint ICA.

On December 21, 2007, AT&T Kentucky filed its motion for reconsideration.
Nextel Partners filed its response to AT&T Kentucky’'s motion for reconsideration on
January 3, 2008. On January 10, 2008, the Commission entered an Order granting
AT&T Kentucky’s motion for reconsideration “for the purpose of allowing the
Commission additional time in which to address the parties’ arguments.”® On
January 24, 2008, AT&T Kentucky submitted a filing titled “AT&T Kentucky's Brief in
Support of Request for Procedural Schedule and Hearing.” This filing contains
arguments virtually identical to those AT&T Kentucky raised in its motion for
reconsideration except that, for the first time, AT&T Kentucky raised the argument that
the adoption might result in higher costs in its provision of the agreement.

AT&T Kentucky, in both of its motions, argues that Nextel Partners’ attempted

adoption does not comply with the merger commitments and, accordingly, the adoption

8 December 18, 2007 Order at 2 (footnote omitted).

® January 10, 2008 Order at 2.
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should be denied. AT&T Kentucky asserts that Merger Commitment 1 applies only
“‘when a carrier wants to take an interconnection agreement from one state and operate
under that agreement in a different state. . . "' AT&T Kentucky argues that because
Nextel Partners is not seeking to adopt an interconnection agreement from a state
outside of Kentucky, such an adoption was not contemplated under the merger
commitment and, therefore, the Commission should deny the adoption request. AT&T
Kentucky, additionally, argues that Merger Commitment 2 merely requires AT&T
Kentucky, under certain conditions, not to refuse an adoption request on the ground that
the interconnection agreement had not been amended to reflect changes of law. AT&T
Kentucky asserts that because its objection to Nextel Partners’ adoption is not based on
any change of law issues, Merger Commitment 2 is not applicable to this dispute.
Therefore, AT&T Kentucky argues, because neither of the merger commitments relied
upon by Nextel Partners for adoption of the Sprint ICA is applicable, the Commission
should reconsider the adoption and deny it.

Nextel Partners first argues that its adoption of the Sprint ICA is consistent with
the merger commitments. Nextel Partners argues that it was properly “porting” the
Sprint ICA from other states when it invoked Merger Commitment 1 as one of the
grounds for its adoption of the Sprint ICA. Nextel Partners asserts that, plainly put,
Merger Commitment 1 gives a requesting telecommunications carrier, such as Nextel
Partners, the right to adopt any interconnection agreement in AT&T Kentucky’s 22-state

service area.

10d. at 4.
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Nextel Partners asserts that Merger Commitments 1 and 2 apply because:
(1) Nextel Partners is a “requesting telecommunications carrier”; (2) Nextel Partners has
requested the Sprint ICA; (3) the Sprint ICA is an interconnection agreement entered
into in “any state in the AT&T/BellSouth ILEC operating territory,” and Sprint and AT&T
Kentucky have entered into the same agreement in BellSouth’s 9 “legacy” states; (4) the
Sprint ICA already has state-specific pricing and performance plans incorporated into it;
(5) there are no issues of technical feasibility; and (6) the Sprint ICA has already been
amended to reflect changes in law. Nextel Partners argues that it could just as easily
have adopted a similar agreement from North Carolina and “ported” it over as it could
have adopted the Sprint ICA in Kentucky.

AT&T Kentucky also argues that the adoption does not comply with 47 U.S.C.
§ 252(i). In support of this argument, AT&T Kentucky asserts that the Sprint ICA
addresses a “unique mix of wireline and wireless items, and Nextel Partners is a solely

n11

wireless carrier"’ ' and that allowing Nextel Partners to adopt the Sprint ICA would be

contrary to FCC rulings and be “internally inconsistent.”*?

AT&T Kentucky first argues that Nextel Partners, because it is only a wireless
carrier, could not avail itself of the network elements provided within the Sprint ICA
because when AT&T Kentucky negotiated the Sprint ICA, it was with both Sprint's
wireless and local exchange entities. AT&T Kentucky asserts that because of this

“unique” mix, the Sprint ICA “reflects the outcome of negotiated gives and takes that

would not have been made if the agreement addressed only wireline service or wireless

]d. at5.

214
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service.”'® AT&T Kentucky asserts that the terms and agreements of the Sprint ICA
clearly apply only to an entity that provides both wireless and wireline service. AT&T
Kentucky also asserts that it rarely enters into an interconnection agreement addressing
both wireline and wireless services.

AT&T Kentucky asserts that to allow Nextel Partners to adopt the Sprint ICA
would “disrupt the dynamics of the terms and conditions negotiated between AT&T
Kentucky and the parties to the Sprint interconnection agreement and, in this case,
AT&T Kentucky would lose the benefits of the bargain negotiated with those parties.”"
AT&T Kentucky, as an example, points to Attachment 3, Section 6.1.1 of the Sprint ICA,
providing for “bill and keep” arrangements. AT&T Kentucky states that it never would
enter a bill-and-keep arrangement “with a strictly wireless carrier such as Nextel
Partners.”"®

AT&T Kentucky also argues that granting the adoption would violate FCC rules.
AT&T Kentucky lists one instance where it alleges the adoption would erroneously allow
Nextel Partners to avail itself of unbundled network elements (“UNEs"), something
prohibited by the FCC to wireless carriers. AT&T Kentucky then states that this is “but
one example of why granting the adoption would violate the FCC rules.”'® AT&T

Kentucky asserts that there are various terms and conditions in the Sprint ICA that

¥1d. at7.
4id. at 7-8.
15_|_d_.

% 1d. at 9.
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cannot be applied to Nextel Partners, but it “will refrain from discussing each at length
within this pleading.”"’

AT&T Kentucky argues that the agreement cannot be revised to address these
issues because the FCC has prohibited the “pick and choose” adoptions of provisions of
an agreement and requires a carrier to adopt “all or nothing” of the agreement.'® AT&T
Kentucky argues that allowing Nextel Partners to adopt the Sprint ICA after revising the
agreement to clarify what is applicable to Nextel Partners would be contrary to the
FCC’s ruling.

In its Brief in Support of Request for Procedural Schedule and Hearing, AT&T
Kentucky advances the arguments discussed above and advances one new argument.
AT&T Kentucky now argues that if certain of its costs increase as a result of Nextel
Partners’ adoption, the adoption would violate the FCC’s rules." AT&T Kentucky
further asserts that the applicable regulation, 47 C.F.R. § 51.809(b), requires AT&T
Kentucky to have “an opportunity to ‘prove”?® that the adoption would result in higher
costs to it and, therefore, the Commission should schedule a hearing to do just that.

Nextel Partners claims that AT&T Kentucky’s attempt to prevent the adoption of

the Sprint ICA is a discriminatory practice that was expressly rejected by the FCC.

17 ﬁ

'® See Second Report and Order, In the Matter of Review of Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers, 19 F.C.C.R. 13494 at
Section 1 (July 13, 2004) (“Second Report and Order”).

' AT&T Kentucky's Brief in Support of Request for Procedural Schedule and
Hearing at 8-9.

20 d. at 9.
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Nextel Partners argues that AT&T Kentucky cannot “avoid making an ICA available for
adoption under the ‘all-or-nothing’ rule based on the inclusion of what the ILEC
considers additional negotiated terms that cannot be ‘used’ by a subsequent adopting
carrier.”?' Nextel Partners argues that both 47 U.S.C. § 251(i) and 47 C.F.R. § 51.809
prohibit AT&T Kentucky from refusing to make available interconnection agreements
that are in effect. Nextel Partners argues that 47 C.F.R. § 51.809 specifically prohibits
an ILEC from limiting the availability of the agreement “only to those requesting carriers
serving a comparable class of subscribers or providing the same service. . . ."%?

Nextel Partners also asserts that adoption of the Sprint ICA is not barred by
either 47 C.F.R. § 51.809(b)(1) or (2) because AT&T Kentucky did not initially argue that
the costs of providing the services in the Sprint ICA to Nextel Partners are higher than
the cost of providing the same services to Sprint and still does not argue that the
interconnection is technically infeasible.

Nextel Partners argues that the FCC, in adopting the “all-or-nothing” rule, was
attempting to protect carriers such as Nextel Partners. Moreover, Nextel Partners
argues that the “all-or-nothing” rule specifically prohibits AT&T Kentucky's refusal to
allow the agreement to be adopted. Additionally, under the “all-or-nothing” rule, it is
Nextel Partners, not AT&T Kentucky, that gets to decide what portions of the Sprint ICA

are applicable.

2! Nextel Partners’ Response to AT&T Kentucky's Motion for Reconsideration
at 11.

?2 |d. at 12, quoting 47 C.F.R. § 51.809.
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Nextel Partners notes that the Sprint ICA allows either Sprint entity to opt out of
the agreement, while the other entity can still operate under the Sprint ICA. Nextel
Partners also notes that, referencing AT&T Kentucky's concern that Nextel Partners
could obtain UNEs under the Sprint ICA, the Sprint ICA specifically provides that Sprint
“shall not obtain a Network Element for the exclusive provision of mobile wireless
services. . . "

Nextel Partners also argues that the Commission should strike AT&T Kentucky's
brief in support of its hearing request because no procedure allows for the filing of such
a document. Nextel Partners argues that the brief is merely a rehash of AT&T
Kentucky’s previous arguments and the only purpose for the filing is to interject

“confusion and delay"?*

into this proceeding. Nextel Partners also objects to AT&T
Kentucky's filing of Additional Supplemental Authority, claiming that it is merely devised
to create further delay.
DISCUSSION
The adoption of an existing interconnection agreement, under most
circumstances, is a straightforward and quick proceeding. At the time Nextel Partners
filed its notice of adoption of the Sprint ICA, the status and effective date of the Sprint

ICA were not known, and that impeded the typically automatic adoption of an

interconnection. However, as discussed below and in the Commission’s December 18,

23 1d. at 19, quoting 9" Amendment, Attachment 2, Section 1.5 of the Sprint ICA.

24 Nextel Partners’ Response and Motion to Strike AT&T Kentucky’s Brief in
Support of Request for Procedural Schedule and Hearing at 1.
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2007 Order, upon resolution of the status of the Sprint ICA, any existing obstacles to its
adoption were removed.

JURISDICTION OVER MERGER COMMITMENTS

The Commission found in its December 18, 2007 Order that by the reasoning in
its previous decision in Case No. 2007-00180, the Commission had jurisdiction to
interpret and apply merger commitments and adjudicate disputes arising out of the
commitments. We find the reasoning in Case No. 2007-00180 still persuasive and
incorporate by reference our reasoning in that case regarding our jurisdiction over
disputes arising from the merger and merger commitments. Although Nextel Partners
can adopt the Sprint ICA pursuant to the merger commitments, as discussed below,
Nextel Partners can adopt the Sprint ICA pursuant to 47 U.S.C. § 252(i), independently
of the merger commitments, and, therefore, any objections pertaining to adoption under
the merger commitments is moot. Moreover, because, as discussed below, we find that
Nextel Partners may adopt the agreement pursuant to 47 U.S.C. § 252(i) and 47 C.F.R.
§ 51.809, and need not invoke the merger commitments, we find no reason to suspend
this proceeding pending resolution of AT&T Kentucky’s recent petition to the FCC

requesting clarification regarding the merger commitments.?®

25 AT&T ILECs’ Petition for Declaratory Ruling That Sprint Nextel Corporation, Its
Affiliates, and Other Requesting Carriers May Not Impose a Bill-and-Keep Arrangement
of a Facility Pricing Arrangement Under the Commitments Approved By the
Commission in Approving the AT&T-BellSouth Merger. WC Docket No. (filed
February 5, 2008.) Similarly, we find AT&T Kentucky’s February 13, 2008 letter to the
Commission’s Executive Director to be equally unpersuasive. In the letter, AT&T
Kentucky urges the Commission to hold this proceeding in abeyance pending the
outcome of its petition to the FCC. As discussed herein, 47 U.S.C. § 251(i) provides an
independent basis for the adoption of the Agreement, and the FCC’s ruling will not
affect our decision.
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THE SPRINT ICA IS ADOPTABLE UNDER
47 U.S.C. § 252(i) AND 47 C.F.R. § 51.809.

The Commission, as noted in its December 18, 2007 Order, had found in Case
No. 2007-00180 that the Sprint ICA was extended by 3 years from December 29, 20086.
When Nextel Partners originally filed its petition for adoption on June 21, 2007, it relied,
in part, on its rights “pursuant to the Federal Communications Commission approved
Merger Commitments Nos. 1 and 2. . .and 47 U.S.C. § 252(i).”?® At the time of the filing
of the notice of adoption, however, the status of the Sprint ICA was unclear, as the
Commission had not ruled on that matter in Case No. 2007-00180. The Commission
has since resolved these issues, and the Sprint ICA is effective and adoptable under
47 U.S.C. § 252(j).

47 U.S.C. § 252(i) and 47 C.F.R. § 51.809 govern a telecommunications carrier’s
adoption of an existing interconnection agreement between an ILEC and a non-ILEC.

47 U.S.C. § 252(i) provides:

A local exchange carrier shall make available any
interconnection, service or network element provided under
an agreement approved under this section to which it is a
party to any other requesting telecommunications carrier
upon the same terms and conditions as those provided in
the agreement.

47 C.F.R. § 51.809 provides that:

(a) An incumbent LEC shall make available without
unreasonable delay to any requesting telecommunications
carrier any agreement in its entirety to which the incumbent
LEC is a party that is approved by a state commission
pursuant to section 252 of the Act, upon the same rates,
terms and conditions as those provided in the agreement.
An incumbent LEC may not limit the availability of any
agreement only to those requesting carriers serving a

26 Nextel Partners’ Notice of Adoption of Interconnection Agreement at 1.
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comparable class of subscribers or providing the same
service (i.e. local, access, or interexchange) as the original
party to the agreement.
(b) The obligations of paragraph (a) of this section shall not
apply where the incumbent LEC proves to the state
commission that:
1) the costs of providing a particular agreement to the
requesting telecommunications carrier are greater
than the «costs of providng it to the
telecommunications carrier that originally negotiated
the agreement, or

2) the provision of a particular agreement to the
requesting carrier is not technically feasible.

(c) Individual agreements shall remain available for use by
telecommunications carriers pursuant to this section for a
reasonable period of time after the approved agreement is
available for public inspection under section 252(h) of the
Act.

The method for adopting an existing interconnection agreement is simple and
expedient. 47 C.F.R. § 51.809 contains the only prohibitions by which an ILEC could
refuse adoption of an interconnection agreement. Here, AT&T Kentucky did not allege
(until its brief in support of request for a procedural schedule) that providing the Sprint
ICA to Nextel Partners would cost it more than offering the same ICA to Sprint, nor did
AT&T Kentucky allege that providing the Sprint ICA to Nextel Partners is technically
infeasible. AT&T Kentucky argues that providing the Sprint ICA to Nextel Partners
results in AT&T Kentucky not being able to negotiate possible higher prices for services
than it charges to Sprint Wireless. However, this argument is a far cry from alleging that
providing the Sprint ICA to Nextel Partners would cost it more than providing it to Sprint

Wireless. [n fact, AT&T Kentucky’s argument is antithetical to the very purpose of 47

US.C. §252(i), which is to allow telecommunications providers to enter into
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interconnection agreements on the same footing as each other. The FCC, in
promulgating the “all-or-nothing” rule, clearly recognized that it would prohibit this type
of discrimination:

We conclude that under an all-or-nothing rule, requesting

carriers will be protected from discrimination, as intended by

section 252(i). Specifically, an incumbent LEC will not be

able to reach a discriminatory agreement for interconnection,

services or network elements with a particular carrier without

making that agreement in its entirety available to other

requesting carriers. If the agreement includes terms that

materially benefit the preferred carrier, other requesting

carriers will likely have an incentive to adopt that agreement

to gain benefit of the incumbent LEC's discriminatory

bargain. Because the agreements will be available on the

same terms and conditions to requesting carriers, the all-or-

nothing rule should effectively deter incumbent LECs from

engaging in such discrimination.?’

By allowing this sort of adoption, the FCC and the 1996 Telecommunications Act
ensure that an ILEC, such as AT&T Kentucky, cannot play favorites in a market and
determine which businesses succeed and which fail by offering more advantageous
terms to one party and lesser terms to another. If AT&T Kentucky can prevent Nextel
Partners, or any requesting carrier, from adopting the Sprint ICA or any other
interconnection agreement by simply asserting that some of the provisions of the
interconnection agreement cannot apply to the requesting carrier, then the very purpose
of the all-or-nothing rule is thwarted. Most requesting carriers’ business plans or

structures differ from one another, and, therefore, it would be difficult to comprehend a

situation in which any requesting carrier could adopt an interconnection agreement and

27 Second Report and Order at  19.
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have all the provisions apply to it. If AT&T Kentucky’s argument is to be believed, then
it would result in changing almost every adoption proceeding into an arbitration.

Because the Sprint ICA is effective, Nextel Partners’ rights under 47 U.S.C.
§ 251(i) and 47 C.F.R § 51.809 are sufficient, by themselves, to allow it to adopt the
Sprint ICA. If Nextel Partners had not filed its notice of adoption on June 21, 2007, and
were to file it today, it would only have to invoke its rights under 47 U.S.C. § 252(i) to
adopt the agreement and need not rely on any merger commitments.

AT&T Kentucky states that it has been denied its opportunity to present its
substantive case, but does not give a very detailed discussion of what evidence it would
present at hearing, nor how the evidence would prove to the Commission that the Sprint
ICA would not have to be made available to Nextel Partners for adoption. However, as
discussed above, it can only refuse to make available an interconnection agreement if it
can convince the Commission that one of two situations exists. Prior to its January 24,
2008 filing, AT&T Kentucky did not allege that it intended to attempt to prove that either
of those two situations exist and, therefore, no evidence it presented, or even offered to
present prior to January 24, 2008, could have lead the Commission to deny the
adoption.

47 C.F.R. § 51.809(a) requires that an incumbent LEC shall make available
“without unreasonable delay” any agreement to a requesting carrier. Although no law is
directly on point regarding what constitutes an “unreasonable delay” in this context, we
find that raising an objection pursuant to 47 C.F.R. § 51.809 to a petition for adoption of
an interconnection agreement over 7 months after the petition was filed is unreasonable

delay. AT&T Kentucky raised numerous objections to the petition for adoption in both
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its original objection to the petition, filed on July 3, 2007, and in its petition for
reconsideration filed on December 24, 2007. As discussed above, however, an ILEC
can only deny adoption of an interconnection agreement if an ILEC can prove one of
two situations exists. AT&T Kentucky, until the eleventh hour, did not even raise the
specter of any such objections, objecting only on grounds not contemplated in 47 C.F.R.
§ 51.809(b).

47 C.F.R. § 51.809(b)(1) does provide that an ILEC can refuse the adoption of an
interconnection agreement if it can prove to the state commission that the cost of
providing the interconnection to the requesting carrier exceeds that of providing it to the
original negotiating carrier. This right of refusal cannot be limitless; otherwise, an ILEC
could seek to get out from under any interconnection agreement at any time a cost
allegedly rises, even after the agreement has been adopted. Here, AT&T Kentucky not
only files an untimely request arguing about potential raised costs, but its supposition
that entering into the interconinection agreement would produce higher costs is merely
hypothetical. AT&T Kentucky has raised no colorable argument or proof for the
existence of different costs.

To the Commission's knowledge, since the enactment of the 1996
Telecommunications Act, no ILEC has objected to the adoption in Kentucky of an
interconnection agreement based on the exception found in 47 C.F.R. § 51.809(b)(1).
Therefore, AT&T Kentucky's objection is a matter of first impression to the Commission
and is a matter of uncharted procedural territory. However, we find that the objection is
raised untimely, and moreover, even if it were timely raised, it is not specific enough to

establish a colorable claim, much less warrant a hearing. If the Commission were to
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grant AT&T Kentucky's request for a hearing,?® at the minimum this proceeding would
drag out for another 3 months, which would result in an application for an adoption of an
interconnection agreement taking over 10 months to resolve. This would be an
unreasonable result. In the future, AT&T Kentucky, or any carrier raising an objection
under 47 C.F.R. § 51.809(b) or (c), should raise such objections ex ante, upon the filing
of the notice of adoption, and not 7 months after the initial filing. Conceivably, if this is
not done, a carrier could continue to raise objections at any time during an adoption
proceeding, delaying the adoption until the adoption could be denied pursuant to 47
C.F.R. § 51.809(c).?

CONCLUSION

The adoption of an interconnection agreement pursuant to 47 U.S.C. § 252(i)
generally is a straightforward procedure and should occur without much delay unless
adoption of the agreement falls under the exceptions in 47 C.F.R. § 51.809. These
exceptions must be raised as early as practicably possible in a contested proceeding.
The practical effect of AT&T Kentucky's untimely and incomplete objections is to

attempt to turn a simple adoption proceeding into an arbitration proceeding, possibly

28 Requests for a hearing made pursuant to 807 KAR 5:001, Section 4(1)(b) are
not granted automatically. 807 KAR 5:001, Section 4(1) provides that “[e]xcept as
otherwise determined in specific cases,” the Commission shall grant a hearing upon
application for a hearing or in the event that a defendant has not satisfied a complaint.
AT&T Kentucky’'s request for a hearing is one of the “specific cases” in which the
Commission has determined that a hearing should not be held.

2 We do not agree with Nextel Partners’ assertion in its response to AT&T
Kentucky's supplemental submission that AT&T Kentucky’s petition with the FCC is
made in bad faith or to cause intentional delay in resolution of this proceeding.
However, such a filing is a clear example of how an ILEC could continually raise
objections to an adoption, stringing the proceeding out for months, if not years. Any
objections must be raised ex ante, not post hoc.

-17- Case No. 2007-00256



exceeding over a year in length, a result that could have been avoided had AT&T
Kentucky raised its objections when the petition was filed. Such a resuit is not only
unfair, but it is also prohibited, as it is provided for in neither law nor regulation. Had
AT&T Kentucky raised its objections under 47 C.F.R. § 51.809 when the petition was
filed, the Commission could have addressed all objections to the petition at the same
time and this proceeding would already be complete.

IT IS THEREFORE ORDERED that:

1. AT&T Kentucky's Motion for Reconsideration is denied.

2. AT&T Kentucky’s Request for Procedural Schedule and Hearing is denied.

3. Within 20 days of the date of this Order, Nextel Partners and AT&T
Kentucky shall submit their executed adoption of the Sprint ICA.

4. This is a final and appealable Order.

Done at Frankfort, Kentucky, this 18" day of February, 2008.

By the Commission

ATTEST:

Case No. 2007-00256






Sprint )’ Sprint Nextl | Anna M. Gome

2001 Edmund Halley Drive Vics President
Together with NEXTEL Reston, VA 20191 Government Affairs-Federal Regulatory
Office: (703) 592-5115 Anna.M.Gomez@sprint.com

Fax: (703) 592-7404

February 25, 2008

Via Electronic Submission

Marlene H. Dortch

Office of the Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20054

Re:  Opposition of Sprint Nextel Corporation, In the Matter of AT&T ILEC
Petition for Declaratory Ruling, WC Docket No. 08-23

Dear Ms. Dortch:

Sprint Nextel Corporation (“Sprint Nextel”) hereby submits a redacted version of
the Opposition of Sprint Nextel filed in the above-captioned proceeding. This redacted
version is available for public inspection. Sprint Nextel is filing under separate cover a

confidential, non-redacted version of the Opposition of Sprint Nextel.

We are filing electronically one copy of this letter and the redacted Opposition of
Sprint Nextel in the above-captioned docket.

Respectfully submitted,

/s/ Anna M. Gomez
Vice President, Government Affairs

Attachment
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
AT&T ILECs Petition for ) WC Docket No. 08-23
Declaratory Ruling )

OPPOSITION OF

SPRINT NEXTEL CORPORATION

Sprint Nextel Corporation (“Sprint Nextel”)' hereby submits the following
Opposition to the Petition of the AT&T incumbent local exchange carriers (“ILECs™) for
a Declaratory Ruling.’ If granted, the Petition would allow AT&T to renege on the most
basic commitments it made to obtain Federal Communications Commission (“FCC” or
“Commission”) approval of its merger with BellSouth Corporation. AT&T’s Petition is
nothing but its latest tactic in a seemingly endless arsenal, flouting the Commission’s
Merger Order by refusing to honor its promises. The Commission should promptly
dismiss AT&T’s delaying tactic, initiate enforcement proceedings and impose penaltics
upon AT&T for its brazen refusal to comply with the Merger Conditions.>

L INTRODUCTION AND SUMMARY
The Commission approved the merger of AT&T, Inc. and BellSouth Corporation

on December 29, 2006. In approving this merger the Commission adopted certain

! “Sprint Nextel” collectively refers to Sprint Communications Company L.P. (“Sprint CLEC™), Sprint
Spectrum L.P. (“Sprint PCS”), the various Nextel entities throughout AT&T’s 22-state region, and NPCR,
Inc. d/b/a Nextel Partners (the Nextel entities and NPCR, Inc. are collectively referred to as “Nextel”).

? petition of the AT&T ILECs for a Declaratory Ruling, /n the Matter of Petition for Declaratory Ruling
that Sprint Nextel Corporation, Its Affiliates, and Other Requesting Carriers May Not Impose 4 Bill-and-
Keep Arrangement Or A Facility Pricing Arrangement Under the Commitments Approved By The
Commission in Approving the AT&T-BellSouth Merger, WC Docket No. 08-23 (filed February 5, 2008)
(the “Petition”).

> In the Matter of AT&T Inc. and BeliSouth Corporation Application for Transfer of Control, Memorandum
Opinion and Order, Ordering Clause 9 227 at p. 112 and Appendix F at p. 147, WC Docket No. 06-74
(Adopted: December 29, 2006, Released: March 26, 2007) (“Merger Order”). Specific condition(s) are
hereinafter referred to as the “Merger Condition(s)”.
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conditions. Under these Merger Conditions, AT&T, inter alia, agreed to “Reducing
Transaction Costs Associated with Interconnection Agreements.”® Specifically, AT&T
and BellSouth committed to allow a carrier to “extend its current interconnection
agreement” for three years,” and to “make available any entire effective interconnection
agreement, whether negotiated or arbitrated, that an AT&T/BellSouth ILEC entered into
in any state in the AT&T/BellSouth 22-state ILEC operating territory, subject to state-

76 As Commissioner

specific pricing and performance plans and technical feasibility.
Copps explained in his concurning statement, these conditions were intended to mitigate
concern over creation of a consolidated entity that could use its power to thwart
competition.’

Consistent with the Merger Conditions, Sprint Nextel has sought to extend its
currently effective regional nine-state interconnection agreement with BellSouth

Telecommunications, Inc.® (the “Sprint-BellSouth ICA”) for three years, and to adopt it

throughout the newly merged AT&T 22-state territory for use by all of Sprint Nextel’s

4 “Reducing Transaction Costs Associated with Interconnection Agreements” is the “seventh” un-numbered
category of identified Merger Conditions in Appendix F. Sprint Nextel has used AT&T’s numbering
format to identify the interconnection Merger Conditions as “7.1%, “7.2", “7.3” and “7.4". See Petition,
footnote 2.

* Merger Condition 7.4.

¢ Merger Condition 7.1,

7 See Merger Order at p. 172, Concurring Statement of Commissioner Michael J. Copps (“[t]o mitigate this
concern, the merged entity has agreed to allow the portability of interconnection agreements and to ensure
that the process of reaching such agreements is streamlined. These are important steps for fostering
residential telephone competition and ensuring that this merger does not in any way retard such
competition™); see also Concurring Statement of Commissioner Jonathan S. Adelstein, id. at page 178 (“I
was also pleased that we require the applicants to take a number of steps ~ including providing
interconnection agreement portability and allowing parties to extend their existing agreements — to reduce
the costs of negotiating interconnection agreements.”).

# BellSouth Telecommunications, Inc. (hereinafter “BellSouth™) is the AT&T operating ILEC entity that is
incorporated in Georgia and now operates throughout the nine legacy BellSouth states d/b/a AT&T
Alabama, AT&T Florida, AT&T Georgia, AT&T Kentucky, AT&T Louisiana, AT&T Mississippi, AT&T
North Carolina, AT&T South Carolina and AT&T Tennessee.
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entities, including the newly merged Nextel iDEN network entities.’ Despite the
commitments it made to the FCC, AT&T has resisted Sprint Nextel’s efforts at every
step, raising every conceivable objection in piecemeal fashion and forcing Sprint Nextel
to engage in protracted proceedings throughout AT&T’s 22-state territory. '’

Fortunately, the state Commissions have not been receptive to AT&T’s attempts
to avoid its Merger Conditions. Based on Merger Condition 7.4, the Kentucky Public
Service Commission (“PSC”) first ordered a three-year extension of the Sprint-BellSouth
ICA as to the original parties (Sprint CLEC, Sprint PCS and BellSouth), and thereafter
approved Nextel’s requests to adopt the agreement under 47 U.S.C. § 252(i). Kentucky
also rejected AT&T’s newly raised “additional cost” argument.'' Similarly, based on

Merger Condition 7.1, the Public Utilities Commission of Ohio (“PUCQO”) recently

® The Commission recognized that state commissions would continue to exercise concurrent jurisdiction
over the subject of the merger conditions. See Merger Order, Appendix F at p. 147 (“It is not the intent of
these commitments to restrict, supersede, or otherwise alter state or local jurisdiction under the
Communications Act of 1934, as amended, or over the matters addressed in these commitments, or to limit
state authority to adopt rules, regulations, performance monitoring programs, or other policies that are not
inconsistent with these commitments™).

1 For this reason, AT&T’s recent filing certifying that it “has substantially complied with the terms of
these [Appendix F] conditions in all material respects” cannot be taken seriously. See also Broadwing
Communications, LLC v. AT&T et al., File No. EB-07-MD-005 (accusing AT&T, inter alia, of violating
its merger condition related to special access rates).

! In the Matter of Sprint Communications Company L.P. and Sprint Spectrum L.P. d/b/a Sprint PCS for
Arbitration of Rates, Terms and Conditions of Interconnection with BellSouth Telecommunications, Inc.
d/b/a AT&T Kentucky d/b/a AT&T Southeast, Order issued September 18, 2007, Case No. 2007-00180
(finding concurrent jurisdiction; denying AT&T Motion to Dismiss; dismissing AT&T Issue 2 which
attempted to force new contract provisions upon Sprint CLEC and Sprint PCS; and, finding commencement
date for 3-year extension of Sprint-BellSouth ICA to be December 29, 2006) (the “Kentucky 3-year
Extension Order”); In the Matter of Adoption by Nextel West Corp. of the Existing Interconnection
Agreement by and between BellSouth Telecommunications, Inc. and Sprint Communications Company
Limited Partnership, Sprint Communications Company L.P., Sprint Spectrum L P. and In the Matter of
Adoption by NPCR, Inc. d/b/a Nextel Partners of the Existing Interconnection Agreement by and between
BellSouth Telecommunications, Inc. and Sprint Communications Company Limited Partnership, Sprint
Communications Company L.P., Sprint Spectrum L.P., Orders issued December 18, 2007, Case Nos. 2007~
00255 and 2007-00256 (granting Nextel’s requests to adopt the Sprint-BellSouth ICA and denying AT&T’s
Motions to Dismaiss) (the “Kentucky Adoption Orders™); Kentucky Public Service Commission Orders
issued February 18, 2008, Case Nos. 2007-00255 and 2007-00256 (denying AT&T Kentucky’s Motions for
Reconsideration in which it raised the argument that Nextel could not adopt these agreements because
AT&T would incur additional costs, see discussion infra at p.25) (the “Kentucky Reconsideration Orders”).
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ordered AT&T to permit Sprint Nextel to adopt the Sprint-BellSouth ICA (as extended
three years in Kentucky) for all Sprint Nextel entities in Ohio, an AT&T ILEC territory. '

AT&T now seeks a Declaratory Ruling from this Commission that will bring all
state proceedings to a halt, in all likelihood allowing the 42-month clock on the Merger
Conditions to expire before final resolution is achieved. This Petition is a collateral
attack upon the states’ concurrent jurisdiction that seeks to restrict the application of
AT&T’s Merger Conditions and overturn the state decistons adverse to AT&T’s position.
Specifically, AT&T asks the Commission to conclude that the bill-and-keep and the
equal sharing of interconnection facility costs provisions (“B&K/Facility Provisions™)
that were negotiated between BellSouth, Sprint CLEC and Sprint PCS are “state specific
pricing” provisions that cannot be used either (a) by Sprint Nextel in any of the thirteen-
legacy SBC states'®, or (b) by Sprint Nextel’s iDEN entities within the nine-legacy
BellSouth' states.

AT&T argues that these arrangements “were predicated on specific assumptions
by BellSouth about the balance of traffic between the BellSouth ILECs and the two

»13 _ implying, without citation to any

Sprint entities within the BellSouth region
provision of the agreement, that the creation and continued use of the B&K/Facility

Provisions are premised on an agreement that traffic flows were, and had to remain,

“roughly in balance.” This implication is both factually incorrect and an improper

2 In the Matter of the Carrier-to-Carrier Complaint and Request for Expedited Ruling of Sprint
Communications Company L.P., Sprint Spectrum L.P., Nextel West Corp., and NPCR, Inc. v. The Ohio Bell
Telephone Company d/b/a AT&T Ohio, Finding and Order issued February 5, 2008, Case No. 07-1136-TP-
CSS (the “Ohio Adoption Order”).

13 The thirteen-legacy SBC states include: Arkansas, California, Connecticut, Illinois, Indiana, Kansas,
Michigan, Missouri, Nevada, Ohio, Oklahoma, Texas and Wisconsin.

" The nine-legacy BellSouth states include: Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi,
North Carolina, South Carolina and Tennessee.

15 Petition at p. 1.
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attempt to insert a new contractual term within the agreement. [f BellSouth had wished
to restrict the application of the agreement based on a balance of traffic, it should have
included such a provision in the contract terms.

The reality, however, is that the B&K/Facility Provisions are not predicated on
any state-specific pricing mechanism and did not require a balance of traffic between the

parties, either at the inception of the agreement or anytime thereafter. BEGIN

conFIDeNTIAL INFormATION I

I D CONFIDENTIAL INFORMATION To now suggest
that the agreement was based upon an understanding that traffic was and would remain

balanced is not supported by the facts.

BEGIN CONFIDENTIAL INFOrRMaTiON N

I VD CONFIDENTIAL

INFORMATION Sprint Nextel produced a cost study in a Florida Public Service

16

Commission arbitration’~ to demonstrate that its costs of termination significantly

exceeded those of BellSouth. It is the Florida arbitration cost study that is referenced in

16 See In Re: Petition by Sprint PCS for Arbitration of Certain Terms and Conditions of a Proposed
Agreement with BellSouth Pursuant to Section 252 of the Communications Act, Florida Public Service
Commission, Docket No. 000761-T (filed June 23, 2000).
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paragraph 6.1 of the contract. BEGIN CONFIDENTIAL INFORMATION IR

3

=

Ny

S

2
by
S
S
2
<
i~
S
]
N
e

To suggest that the Sprint-BellSouth ICA B&K/Facility Provisions constitute
“regulatory arbitrage” is absurd and completely inconsistent with AT&T’s previous
positions on this issue. In filings before this Commission, AT&T has repeatedly argued

that bill-and-keep is not only appropriate, but precisely the mechanism that would resolve
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the problems of arbitrage surrounding the current intercarrier compensation regime.'’
Indeed, in the context of its interexchange service, AT&T sought and successfully
imposed a bill-and-keep arrangement on Sprint Nextel’s wireless entities, despite the fact
that there is absolutely no “balance of traffic” in that circumstance.'® AT&T
interexchange traffic is 100% one-way, resulting in Sprint Nextel’s wireless entities
terminating AT&T interexchange traffic for free.

AT&T has also provided no explanation why state commissions should not
continue to resolve the pending Merger Condition matters under their concurrent
jurisdiction. Indeed, the arguments in AT&T’s Petition highlight the reasons a state
Commission is the appropriate forum for resolving these matters. For example, AT&T
points to section 51.809(b) of the Commission’s rules as evidence that it has no
obligation to permit in-state adoptions of interconnection agreements pursuant to Section
252(i). Section 51.809, however, specifically calls on the states to resolve factual issues
regarding the timeliness and substantive merit of an ILEC objection to a 252(i) adoption
based upon 51.809(b).

For the reasons stated above, and further set forth herein, the Commission should
deny all relief requested by AT&T, promptly dismiss AT&T’s Petition, impose penalties
upon AT&T for failure to comply with its merger conditions, and grant such further relief

as sought herein by Sprint Nextel.

17 Comments of SBC Communications, Inc., In the Matter of Developing a Unified Intercarrier
Compensation Regime, CC Docket 01-92 (August 21, 2001) p. 25; Reply Comments of AT&T Wireless
Services, Inc. on Notice of Proposed Rulemaking, Ir the Matter of Developing a Unified Intercarrier
Compensation Regime, CC Docket 01-92 (November 5, 2001) p. 1-2; Comments of BellSouth, In the
Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket 01-92 (August 21, 2001) p.
12.

18 Declaratory Ruling, I the matter of Petitions of Sprint PCS and AT&T Corp. For Declaratory Ruling
Regarding CMRS Access Charges, 17 FCC Red 13192, WT Docket 01-316, FCC §2-203 (July 3, 2002).
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IL. BACKGROUND

Merger Condition 7.1 requires AT&T to make available to any requesting
telecommunications carrier any entire effective negotiated or arbitrated interconnection
agreement that was entered into in any state within AT&T’s 22-state region subject to
specified limitations, including state-specific pricing."” Merger Condition 7.4 requires
AT&T to permit a requesting telecommunications carrier to extend its current
interconnection agreement for a period up to three years.”’ These conditions apply in the
AT&T/BellSouth in-region territory for a period of forty-two months from the Merger
Closing Date and automatically sunset thereafter.”’ Therefore, the “clock” presumably
started running as to any requesting carrier’s ability to obtain any benefit from these
Merger Conditions on the merger approval date of December 29, 2006.

When the AT&T/BellSouth merger was approved, Sprint CLEC and Sprint PCS
were operating under the Sprint-BellSouth ICA. Although the companies were engaged
in Section 251-252% negotiations for a new interconnection agreement, no new
agreement had been reached and the option of arbitration remained open for both parties.

After the Commission conditionally approved the merger, however, Sprint Nextel had the

' Merger Order, Appendix F at p. 149, Merger Condition 7.1: “The AT&T/BellSouth ILECs shall

make available to any requesting telecommunications carrier any entire effective interconnection
agreement, whether negotiated or arbitrated, that an AT&T/BellSouth ILEC entered into in any

state in the AT&T/BellSouth 22-state [LEC operating territory, subject to state-specific pricing

and performance plans and technical feasibility, and provided, further, that an AT&T/BellSouth

ILEC shall not be obligated to provide pursuant to this commitment any interconnection

arrangement or UNE unless it is feasible to provide, given the technical, network, and OSS

attributes and limitations in, and is consistent with the laws and regulatory requirements of, the

state for which the request is made.”

X Merger Order, Appendix F at p. 150, Merger Condition 7.4: “The AT&T/BellSouth ILECs shall permit
a requesting telecommunications carrier to extend its current interconnection agreement, regardless of
whether its initial term has expired, for a period of up to three years, subject to amendment to reflect prior
and future changes of law. During this period, the interconnection agreement may be terminated only via
the carrier’s request unless terminated pursuant to the agreement’s *default’ provisions.”

2! Merger Order, Appendix F at p, 147,

247 U.S.C. §§ 251 and 252.
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right under the conditions of approvat to extend its existing ICA and was not required to
incur the cost of either continuing to negotiate or arbitrate with BellSouth.

On March 20, 2007, pursuant to Merger Condition 7.4, Sprint Nextel requested
that AT&T extend the Sprint-BellSouth ICA for a full three years. Although AT&T
initially acknowledged that pursuant to Merger Condition 7.4, the existing nine-state
regional Sprint-BellSouth ICA could be extended three years, under AT&T’s
interpretation of the Merger Commitment, AT&T would only offer a three-year extension
with a retroactive commencement date that preceded the AT&T/BellSouth merger
approval by two-years, effectively resulting in only a one-year post-merger extension.

On May 18, 2007, Sprint Nextel notified AT&T that it was exercising its right to
adopt the Sprint-BellSouth ICA for its newly merged Nextel operating companies under
the Merger Conditions and 47 U.S.C. § 252(i). Sprint Nextel also notified AT&T, on
July 10, 2007, that all of its corporate operating entities, Sprint CLEC, Sprint PCS and
the Nextel entities, sought to adopt the Sprint-BellSouth ICA in AT&T ILEC territory,
specifically Ohio. And, finally, in response to receiving notice from AT&T that AT&T
was terminating the existing interconnection agreements with Sprint Nextel for all
operating companies in the balance of AT&T’s 22-state territory, Sprint Nextel elected to
adopt the Sprint-BellSouth ICA in these remaining AT&T ILEC states. AT&T has
effectively refused each and every attempt by Sprint Nextel to adopt the Sprint-BellSouth
ICA, either for the Nextel operating companies within AT&T’s legacy BellSouth states
or for the Sprint Nextel entities collectively within AT&T’s legacy SBC states.

In response to AT&T’s refusals to honor its obligations under the Merger

Conditions and 252(i), between April 6, 2007 and January 2, 2008, Sprint Nextel filed
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state Commission proceedings to implement its rights to extend and adopt the Sprint-
BellSouth ICA throughout AT&T’s 22-state region. In the nine legacy BellSouth states,
Sprint CLEC and Sprint PCS filed single-issue arbitrations over AT&T’s refusal to
permit a post-merger three-year extension of the Sprint-BellSouth ICA.? In the nine
legacy BellSouth states, the Nextel entities filed separate proceedings to adopt the Sprint-
BellSouth ICA pursuant to Merger Condition 7.1, 7.2%* and 47 U.S.C. § 252(i).”° And, in
the 13 legacy SBC states, the Sprint Nextel entities filed proceedings under state
Commission procedures to collectively adopt the Sprint-BellSouth ICA.%

On September 18, 2007, the Kentucky PSC rejected AT&T’s challenge to the
Kentucky PSC’s exercise of concurrent jurisdiction over the Merger Conditions and
ordered an extension of the Sprint-BellSouth ICA for three years from December 29,
2006. The Kentucky PSC found AT&T’s assertion that a three-year extension should
commence two years prior to approval of the AT&T/BellSouth merger “is wholly
inconsistent with the FCC merger commitment directive and would create an
unreasonable result.”?’ Notwithstanding this Order, Sprint Nextel was required to file a
Motion to Enforce the Kentucky Extension Order before AT&T would agree to an

appropriate implementation amendment. Thereafter, the Kentucky PSC granted the

2 See, e.g., Kentucky Public Service Commission Sprint CLEC/Sprint PCS — AT&T Kentucky Arbitration
Case No. 2007-00180.

24 Merger Order, Appendix F at p. 149, Merger Condition 7.2: “The AT&T/BellSouth ILECs shall not
refuse a request by a telecommunications carrier to opt into an agreement on the ground that the agreement
has not been amended to reflect changes of law, provided the requesting telecommunications carrier agrees
to negotiate in good faith an amendment regarding such change of law immediately after it has opted into
the agreement.” AT&T has never claimed any Sprint Nextel entity adoption would be contrary to Merger
Condition 7.2. The Sprint-BellSouth 1CA has been repeatedly amended over time, including a March 11,
2006 effective date amendment that implements changes resulting from the Commission’s Triennial
Review Remand Order.

% See, e.g., Kentucky Public Service Commission Nextel Adoption Case No. 2007-00255.

% See, e.g., Public Utilities Commission of Ohio, Sprint Nextel-AT&T Ohio Adoption Case No. 07-1136-
TP-CSS.

27 Kentucky Extension Order, at p. 12.

10
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Nextel subsidiaries’ requests to adopt the Sprint-BellSouth ICA upon finding “that there
is a reasonable time left to this agreement making its adoption lawful.”*®* Within the past
week, the Kentucky PSC further rejected AT&T’s Motion for Reconsideration that raised
new, untimely and incomplete objections.?’

The Public Utilities Commission of Ohio has also rejected AT&T’s claims and
ordered that Sprint CLEC, Sprint PCS and the Nextel subsidiaries can, pursuant to
Merger Condition 7.1, port and adopt in Ohio the Sprint-BellSouth ICA as extended three
years by the Kentucky Commission, subject to the state-specific modifications. The Ohio
PUC concluded that “the FCC clarified that the states have jurisdiction over the matters
arising under the commitments,” that the existence of “state-specific standards suggests
that the states would be better qualified than the FCC to determine whether
interconnection agreements adhere to unique state standards,” and “it would be contrary
to the FCC’s policy aims to defer this matter to the FCC, as AT&T would urge us to
do."

The Kentucky Arbitration Order extending the Sprint-BellSouth ICA three years
brought sufficient pressure to bear upon AT&T to “modify” its position on Merger
Condition 7.4 and not only agree to a post-merger three year extension of the Sprint-

BellSouth ICA throughout the remaining legacy-BellSouth states, but to allow other

carriers throughout its 22-state territory the benefit of full three year post-merger

28 Kentucky Adoption Orders, at p. 3.

¥ Kentucky Reconsideration Orders, at p. 17 (“The practical effect of AT&T Kentucky’s untimely and
incomplete objections is to attempt to turn a simple adoption proceeding into an arbitration proceeding,
possibly exceeding over a year in length, a result that could have been avoided had AT&T raised its
objections when the petition was filed. Such a result is not only unfair, but it is also prohibited, as it is
provided for in neither law nor regulation. Had AT&T raised its objections under 47 C.F.R. § 51.809 when
the petition was filed, the Commission could have addressed all objections to the petition at the same time
and this proceeding would already be complete.”).

3 Ohio Adoption Order at pp. 13 -14.

11
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' To date, however, neither the Kentucky Adoption or Reconsideration

extensions.”
Orders, nor the Ohio Adoption Order, has altered AT&T’s position regarding adoption of
the Sprint-BellSouth 1CA in non-BellSouth states or by all Sprint Nextel entities in the
BellSouth states.

Although the extension of the Sprint-BellSouth ICA eliminated AT&T’s
“timeliness” objections to Sprint Nextel’s adoption requests, AT&T then began
contending before the states that there are “issues of fact” to be resolved, including its
argument that it will incur additional costs under section 51.809(b) of the Commission’s
rules.’* This should be juxtaposed with the Petition before the FCC which, despite
raising the same arguments, affirmatively states “[t]here is no need for extensive

3 It is evident at this point that AT&T is merely

evidence gathering or fact-finding.
attempting to generate further delay while it attempts to reverse its losses before the
states.

As evidence of this delaying tactic, Sprint Nextel notes that AT&T has not only
filed its Petition with this Commission, but is filing the Petition with the state
Commissions across the 22-state AT&T region, accompanied by requests that the state

Commissions hold their state adoption proceeding in abeyance, or otherwise “defer”

taking any further action until the Commission rules on AT&T’s Petition.** AT&T has

3! Even AT&T’s “modified” position, however, attempts to re-write Merger Condition 7.4 to impose
limitations that do not otherwise exist in 7.4 as originally approved by the Commission.

32 See, e.g., Kentucky Reconsideration Order at p. 4 describing AT&T Kentucky “Brief in Support of
Request for Procedural Schedule and Hearing” filed January 24, 2008 which “contains arguments virtually
identical to those AT&T Kentucky raised in its motion for reconsideration except that, for the first time,
AT&T Kentucky raised the argument that the adoption might result in higher costs in its provision of the
agreement.”),

% Petition at p. 17.

34 See, e.g. Supplemental Submission of AT&T Kentucky, Kentucky Case Nos. 2007-00255 and 00255
filed February 8, 2008 (AT&T Kentucky expectation that FCC Petition “may render unnecessary any

12
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asked the states to defer action, despite the fact that AT&T in at least one state
proceeding has sought to avoid FCC involvement based on the rationale that “AT&T
knows™ the FCC’s intent of the Merger Conditions and did not need FCC guidance.”
Notwithstanding its request for “expedited” consideration, AT&T’s Petition is an obvious
attempt to now bring the state adoption proceedings to a halt and the FCC should not
countenance such a delaying tactic designed to chill the state Commissions’ exercise of
their concurrent jurisdiction while the Merger Conditions’ time clock continues to run.
III.  DISCUSSION
A. The Sprint-BellSouth B&K/Facility Provisions are Not State-Specific Prices.
AT&T incorrectly argues that the Merger Conditions prohibit the porting of the

BellSouth ICA because it contains “state-specific pricing” provisions.*®

Sprint Nextel,
however, did not enter into a state-specific bill-and-keep arrangement with BellSouth.
Sprint Nextel entered into an agreement with BellSouth to address the exchange of all
traffic between all of Sprint CLEC’s, Sprint PCS’s and BellSouth’s operating entities
under a bill-and-keep arrangement, regardless of state.’” These provisions addressed the

manner in which BellSouth would do business with all of the competitive Sprint entities

operating in BellSouth’s service territories. While effectuation of that agreement

further proceedings” in these dockets and urges the Kentucky Commission to “defer ruling on this matter
while the Petition is pending before the FCC™).

35 See In the Matter of Sprint Communications Company L.P. and Sprint Spectrum L.P. d/b/a Sprint PCS
for Arbitration of Rates, Terms and Conditions of Interconnection with BellSouth Telecommunications, Inc.
d/b/a AT&T Georgia d/b/a AT&T Southeast, AT&T witness Scot Ferguson, Transcript of October 17, 2007
at pp. 156-158, Docket No. 25064-U (“CHAIRMAN BAKER: Well, the question I think really isn’t what
your understanding is. I mean isn’t the issue what the FCC’s understanding of the Merger Condition is?
And I would imagine you might have a different version of what that might mean. THE WITNESS: Well,
if I may step back, I’ll say AT&T knows what the intent of it is. ... CHAIRMAN BAKER: ... How do you
know what the FCC’s interpretation of this is? Is it just through personal accounting of the negotiators for
AT&T, through just their personal recollection, nothing written down - - that’s their interpretation of the
FCC’s interpretation of the merger agreement? THE WITNESS: I would say that that’s as good a
characterization as I could give to it, what you just said - - I would agree with that™).

3 Petition at pp. 2, 10-13.

*7 See, Exhibit A and discussion infra.
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required the parties to file interconnection agreements in each state, the intent of the
parties was to implement a universal bill-and-keep arrangement. While AT&T may not
wish to honor the terms of this agreement, it has committed to do so under the terms of its
Merger Conditions.

The terms of the contract confirm that the B&K/Facility Provisions are not state-
specific prices. While various appendices to the ICA db contain state-specific-prices that
were previously established through state cost proceedings, Sprint does not seek to export
these state-specific prices from one AT&T ILEC state to another. The B&K/Facility
Provisions, however, which are contained within the core terms and conditions of the
body of the agreement, are identical for every state within the BellSouth operating
territories and were not imposed by virtue of a state-arbitration decision or state-cost
proceeding.

AT&T’s attempt to re-write history, undo the basis of the Sprint-BellSouth ICA,
and avoid its obligations under the Merger Conditions, cannot be blessed by the
Commission. Sprint Nextel entered this agreement precisely to avoid the need to engage
in state-by-state arbitrations that would establish state-specific asymmetrical prices based
upon state-by-state cost studies and for which any state-by-state balance-of-traffic studies
would be entirely irrelevant. Likewise, the Merger Conditions were designed to allow
competitive carriers to avoid the cost of such state proceedings, by allowing carriers to
adopt their existing arrangements for use in whatever AT&T state territory the carrier
saw fit. Now that it has made this commitment, AT&T cannot selectively determine
which agreements it will permit to be used in any given state territory by any given

carrier.
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B. The Sprint-BellSouth ICA Was Not Predicated Upon Traffic Flows Being or
Remaining “Roughly in Balance.”

AT&T makes repeated unsupported assertions that the B&K/Facility Provisions
in the Sprint-BellSouth ICA *“‘were predicated on specific assumptions by BellSouth™ that
the traffic flows between the BellSouth ILECs and the two Sprint entities (Sprint CLEC
and Sprint PCS) “were roughly in balance.”*® Grounded upon such assertions, AT&T
contends the B&K/Facility Provisions “are pricing arrangements that are specific, not
only to the BellSouth states, but to the two Sprint affiliates that were the original parties
to the agreement.”*® This argument is directly refuted by the terms of the contract itself
and amounts to nothing more than an attempt to insert a new and additional contract term
after the fact.

AT&T does not, and cannot, cite to a single provision within the Sprint-BellSouth
ICA that requires a balance of traffic or that permits the parties to undo the B&K/Facility
Provisions if traffic is, or becomes, out of balance. If, as AT&T contends, this was a rate
arrangement, AT&T is correct that BellSouth would have insisted on an express balance
of traffic provision. BellSouth did not insert such a provision, however, precisely
because it was not attempting to impose a “state-specific rate” when it entered into this
agreement. AT&T cannot now attempt to insert this provision into the contract after the
fact.

Indeed, AT&T ignores the key operative clause in the provision of the contract
that it cites, which expressly provides that the bill-and-keep arrangement will continue
even if the mix of parties changes as long as neither Sprint entity forced BellSouth into a

subsequent individual arrangement that required BellSouth to pay reciprocal

;: See e.g. Petition at p. 1 (emphasis added).
1d.
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compensation. ** If, for example, Sprint CLEC opted into a stand-alone AT&T CLEC
agreement (under which the compensation is indeed typically bill and keep), the existing
bill-and-keep arrangement with Sprint PCS would continue under the Sprint ICA, despite
the fact that this would have changed whatever the overall ratio of traffic exchanged
between the three parties under the Sprint-BellSouth ICA might otherwise have been at
that time. There simply is no requirement that both a wireline and wireless Sprint entity
remain as joint parties to the Sprint-BellSouth ICA throughout the entirety of the
agreement, or that the Sprint entities either combined or individually, maintain any
particular traffic-exchange ratio with BellSouth, “roughly in balance” or not.

AT&T, in suggesting that a “balance of traffic” was the basis of this agreement,
has also chosen to ignore the reasons and conditions under which Sprint CLEC, Sprint
PCS and BellSouth agreed to the B&K/Facility Provisions. As noted above, the Sprint-
BellSouth ICA was entered into only after Sprint PCS had filed for arbitration before the
Florida Public Service Commission, seeking to recover its actual costs of termination

pursuant to 47 CF.R. §51.711(b). BEGIN CONFIDENTIAL INFORMATION

- END CONFIDENTIAL INFORMATION

“0 Section 6.1, quoted at Petition p. 5 expressly states “...the bill and keep arrangement is contingent upon
the agreement by all three Parties to adhere to bill and keep. Should either Sprint CLEC or Sprint PCS opt
into another interconnection arrangement with BellSouth pursuant to 252(i) of the Act which calls for
reciprocal compensation, the bill and keep arrangement between BellSouth and the remaining Sprint entity
shall be subject to termination or renegotiation as deemed appropriate by BellSouth” (emphasis added).
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C. Confidential Discussion Regarding the “Assumptions” of the Parties When
Entering the Sprint-BellSouth 1CA.

BEGIN CONFIDENTIAL SECTION

—
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N D CONFIDENTIAL INFORMATION

D. The Sprint-BellSouth Negotiated ICA Is Not Subject to the Section 252(d)
Pricing Standards Applicable to Arbitrated Agreements.

AT&T argues that the B&K/Facility Provisions are a state-specific “pricing plan”
because bill-and-keep is mentioned as an alternative within the pricing provisions of
Section 252(d). According to AT&T, ‘“the 1996 Act classifies bill-and-keep
arrangements as a form of pricing plan, as one of the ‘Pricing Standards’ governed by
Section 252(d).”*' AT&T’s argument fails, however, because the B&K/Facility

Provisions between BellSouth Corporation and Sprint Nextel were not the result of a

*l AT&T Petition at p. 11 (empbhasis in Petition).
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Section 252 state-specific arbitration that imposed such *“pricing standards” by virtue of
the approval process under Section 252(e)(2)(B),* but were instead pursuant to a
voluntarily negotiated arrangement between two companies for all states subject to
approval under Section 252(e)(2){4),* which makes no reference to the pricing standards
set forth in Section 252(d).

Section 252 of the Act, among other things, sets forth the procedures for state
arbitration of the terms and conditions of an interconnection agreement under the
standards of Section 251(b) and (c).** Section 252(d)(2) sets forth the manner in which a
state Commission would determine whether rates for transport and termination are “just
and reasonable” when conducting an arbitration. However, Section 252 states
specifically that an ILEC, upon receiving a request for interconnection, “may negotiate
and enter into a binding agreement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections (b} and (c) of section
251."% 1t was this path that BellSouth chose, not state-specific arbitration.

Section 252(d)(2)(B)(i) is not, as AT&T incorrectly implies, a finding that bill-
and-keep is always a pricing arrangement or that it can be entered only when traffic is in
balance. Section 252(d)(2)(B)(i) merely states that the pricing standards applicable to

arbitrated provisions implementing section 251(b}(5) do not “preclude arrangements that

2 47 U.S.C. § 252(e)X2)(B) provides that a “State commission may only reject ... an agreement (or portion
thereof) adopted by arbitration ... if it finds that the agreement does not meet the requirements of section
251 of this title, including the regulations prescribed by the Commission pursuant to section 251 of this
title, or the standards set forth in subsection (d) of this section” (emphasis added). Subsection “(d)” of
section 252 contains the “Pricing standards” relied upon by AT&T.

Y 47U.8.C. § 252(e)(2)(A) provides that a “State commission may only reject ... an agreement (or any
portion thereof) adopted by negotiation ... if it finds that — (i) the agreement (or portion thereof)
discriminates against a telecommunications carrier not a party to the agreement; or (ii) the implementation
of such agreement or portion is not consistent with the public interest, convenience, and necessity™
(emphasis added).

“47U.8.C. §251(c)(1).

4 47 U.8.C. §252(a) (emphasis added).
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afford the mutual recovery of costs through the offsetting of reciprocal obligations,
including arrangements that waive mutual recovery (such as bill-and-keep
arrangements)” (emphasis added). Because those standards apply ounly to arbitrated
agreements, nothing prevents carriers from agreeing to other arrangements.

In this case, the B&K/Facility Provisions were knowingly agreed to without any
restriction based upon either the volume or balance of traffic exchanged between the
original parties. Under these circumstances, the use of bill-and-keep and the equal
sharing of interconnection facility costs were intended to be the purest form of a
“negotiated bill-and-keep™ arrangement. Voluntarily established outside the parameters
of arbitration, bill-and-keep means “an arrangement in which neither of two
interconnecting networks charges the other network for terminating traffic that originated
on the other network. Instead, each network recovers from its own end users the cost of
both originating traffic delivered to the other network and terminating traffic received
from the other network.”*®

The Commission has repeatedly recognized that a bill-and-keep arrangement is
an alternative mechanism to the traditional “calling party’s network pays” reciprocal
compensation arrangements.*’ In the context of bill-and-keep reached through

negotiations, the parties make their own determination as to the economic efficiency of

% See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
Interconnection between Lacal Exchange Carriers and Commercial Mobile Radio Service Providers, CC
Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd 15499, 16139 at § 1096 (1996) (“First
Report and Order™).

7 See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92,
Notice of Proposed Rulemaking, 16 FCC Rcd 9610, at § 9 (2001) (“An alternative to such CPNP
arrangements, however, is a ‘bill and keep’ arrangement.”); see aiso In the Matter of Cost Review
Proceeding for Residential and Single-Line Business Subscriber Line Charge Caps, CC Dockets No. 96-
262, 94-1, Order, 17 FCC Rcd 10868 at § 44 (Describing bill and keep systems as an alternative to
traditional intercarrier compensation mechanisms).
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the arrangement.** [t is only when a party seeks to impose bill-and-keep upon the ILEC
through a Section 251-252 arbitration that a “roughly balanced” exchange of traffic
requirement arises.*’

Merger Condition 7.1 expressly provides that AT&T “shall make available to any
requesting telecommunications carrier any entire effective interconnection agreement,
whether negotiated or arbitrated” (emphasis added). The B&K/Facility Provisions in
this agreement were negotiated between the parties, not arbitrated, and accordingly are
not subject to the pricing requirements of Section 252(d)(2). The Commission should not
allow AT&T to make promises in exchange for the opportunity to reap billions of dollars
in benefits from its merger, and then re-write those promises in order to avoid Sprint
Nextel’s use of voluntarily negotiated B&K/Facility Provisions throughout AT&T’s 22
states.

E. Merger Condition 7.1 Does Not Include a “Port-In” Requirement,
AT&T contends Merger Condition 7.1 “does not apply to in-state adoptions of

150

interconnection agreements,””" asserting that the cable telephony providers that proposed

Merger Condition 7.1 did not intend for it to include “in-state” adoptions:

The cable operators claimed that they experienced delays and increased
costs associated with negotiating interconnection agreements and argued
that allowing them, inter alia, to port interconnection agreements across
state boundaries, subject to technical feasibility and state-specific pricing
and performance plans, would allow them to enter the market more
quickly.”!

43 See First Report and Order at § 1118.

4 See First Report and Order at 4] 1097 — 1118.

50 See Petition at p. 2, requested declaratory ruling “(3)”.

3! petition at p. 4, citing AT&T Inc. and BellSouth Corporation Applications for Approval of Transfer of
Control, Ex Parte Presentation filed by Michael Pryor, Mintz, Levin, WC Docket No. 06-74 (filed
September 27, 2006).
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Initially, it should be noted that what the cable telephony providers intended is no
longer relevant to interpreting the clear language of the Merger Conditions. The
Commission adopted AT&T’s commitments as conditions to approving its merger, and it
is the language of the Commission’s Order that controls, not ex parte presentations prior
to adoption of the Order. Nevertheless, the cable telephony providers’ Ex Parte
Presentation cited by AT&T does not make any reference to a “port-in” requirement, and
clearly documents the express concerns over AT&T’s dilatory tactics with respect to in-
state “‘opt-ins” and dealings with multiple in-state AT&T entities:

Cable telephony providers have experienced first hand the delays and
costs that can be imposed when attempting to negotiate, or even just opt
into, interconnection agreements with the merger applicants. The
combined resource imbalance created by the merger, on the heels of the
AT&T/SBC merger, will fundamentally disrupt a core goal of the
Communications Act, namely that entrants and incumbents would be able
to negotiate and arbitrate as equals. This resource imbalance would
clearly advantage AT&T because the costs of arbitration (per customer)
for a cable telephone provider would far exceed any costs incurred by
AT&T. As aresult, any express or implicit strategy by AT&T that creates
unnecessary litigation and/or arbitration costs would harm competitors far
more than it would harm AT&T. The Commission thus should consider
requiring AT&T to abide by procedures that would streamline the
interconnection agreement adoption process and eliminate areas of
potential friction.

Specifically, we recommend that AT&T should be required to
permit cable telephony providers to opt into any entire interconnection
agreement, whether negotiated or arbitrated, in any state across the merged
entity’s footprint, subject to technical feasibility and exclusive of state-
specific pricing and performance plans.

... Nor should AT&T be permitted to require competitors to enter into
separate agreements for one state simply because AT&T has multiple
affiliates operating in the same state.”>

2 AT&T Inc. and BellSouth Corporation Applications for Approval of Transfer of Control, Ex Parte
Presentation filed by Michael Pryor, Mintz, Levin, WC Docket No. (6-74 (filed September 27, 2006)
(emphasis added).
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The cable telephony providers’ comments do not contain any suggestion that Merger
Condition 7.1 was limited to the adoption of an AT&T agreement that was entered into in
one state being “ported into” another state.

When the Commission approved the merger, Commissioner Copps acknowledged
that: (a) concern was raised with the creation of a “consolidated entity — one owning
nearly all of the telephone network in roughly half the country — using its market power
to reverse the inroads that new entrants have made and, in fact, to squeeze them out of the
market altogether”; (b) “[t]o mitigate this concern, the merged entity has agreed to allow
the portability of interconnection agreements and to ensure that the process of reaching
such agreements is streamlined”’; and, c) that “[t]hese are important steps for fostering
residential telephone competition and ensuring that this merger does not in any way

retard such competition.”*

These comments were clearly in support of the cable
companies’ concerns and were certainly not intended in any way to interject a “port-in”
requirement within Merger Condition 7.1 that would otherwise limit what the cable
telephony companies had proposed.

Even if Merger Condition 7.1 were construed to include a “port-in” requirement,
however, one cannot ignore what logically follows from the fact that the Sprint-BellSouth

ICA is a nine-state regional agreement that was submitted to and approved by each

Commission in the same form in each of the nine-legacy BellSouth states.® Sprint

53 Merger Order, Concurring Statement of Commissioner Michael J. Copps at p. 172 see also Concurring
Statement of Commissioner Jonathan S. Adelstein, id. at p. 178 (“I was also pleased that we require the
applicants to take a number of steps — including providing interconnection agreement portability an
allowing parties to extend their existing agreements — to reduce the costs of negotiating interconnection
agreements.”).

** See, e.g. Kentucky Public Service Commission Nextel Adoption Case No. 2007-00255, Nextel’s Notice
of Adoption of Interconnection Agreement at p. 2 (“The Sprint ICA that Nextel adopts was initially
approved by the Commission in Case No. 2000-480. Nextel adopts the Sprint ICA in its entirety and as
amended. ... The Sprint ICA has been filed and approved in each of the 9-legacy BellSouth states. A true
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Nextel’s adoption in one BellSouth state could simply be treated as the “porting-in” of
the Sprint-BellSouth ICA from any of the other remaining eight-legacy BellSouth states.
Being the same nine-state regional ICA, each version previously filed in the adopting
state already has its state-specific provisions within it, resulting in no need for it to be
further “conformed” in the adopting state.

Based on the foregoing, Sprint Nextel is entitled to adopt the Sprint-BellSouth
ICA for each Sprint Nextel entity under Merger Condition 7.1 whether it has a “port-in”
requirement or not.

F. AT&T’s Reliance on 47 C.F.R. § 51.809(b) is Misplaced.

AT&T contends that Sprint Nextel cannot adopt the Sprint-BellSouth ICA on
behalf of its Nextel subsidiaries because Section 252(i) of the Act and section 51.809(b)
of the Commission’s rules prohibit Sprint Nextel from adopting an agreement that would
“change the mix of parties.”® Specifically, AT&T asserts that adoption by the Nextel
operating entities would increase AT&T’s costs of entering the agreement. This
argument is flawed on at least two levels. First, the attempt to insert a “similarly
situated” requirement into section 51.809 has already been expressly rejected by the
Commission. Second, AT&T has not, and indeed cannot, demonstrate that the cost of
terminating traffic from Sprint Nextel’s iDEN network is any different from the cost of

terminating traffic from Sprint Nextel’s CDMA network.

and correct copy of the agreement, as amended, can be viewed on AT&T Southeast’s website at
http://cpr.bellsouthc.com/clec/docs/all_states/800aa291.pdf and is incorporated by reference herein. Due to
the size of the file and its general availability, we are not providing a copy of the agreement with this letter,
but will provide paper or electronic copies upon request.”). Sprint Nextel notes that AT&T has apparently
removed the foregoing Sprint-BellSouth ICA filing from its website to result in the agreement no longer
being easily accessible for public viewing as originally cited in both the Nextel adoption proceedings and
the Sprint-AT&T arbitrations.

33See Petition at p. 6.
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AT&T omits the most relevant sub-section of section 51.809 of the Commission’s
Rule, 51.809(a) which provides:

An incumbent LEC shall make available without unreasonable delay to any
requesting telecommunications carrier any agreement in its entirety to which the
incumbent LEC is a party that is approved by a state commission pursuant to
section 252 of the Act, upon the same rates, terms, and conditions as those
provided in the agreement. An incumbent LEC may not limit the availability of
any agreement only to those requesting carriers serving a comparable class of
subscribers or providing the same service (i.e., local, access, or interexchange) as
the original party to the agreement. [Emphasis added].

When the Commission modified its “pick and choose” interpretation of section
51.809 to the current “all or nothing” rule, it did so in direct contradiction to BellSouth’s
stated contention in that proceeding that ILECs should be permitted to restrict adoptions
of interconnection agreements to “similarly situated” carriers.”® In explaining its risks
associated with the “pick and choose” rule in the context of a potential bill-and-keep
scenario, BellSouth stated that if it agreed to bill-and-keep and “construct[s] contract

language specific to this situation, there is still risk that CLECs who are not similarly

situated will argue they should be allowed to adopt the language, or parts thereof:””’

Notwithstanding such assertions, the Commission held:

We also reject the contention of at least one commentator that incumbent
LECS should be permitted to restrict adoptions to “similarly situated”
carriers. We conclude that section 252(i) does not permit incumbent LECs
to limit the availability of an agreement in its entirety only to those
requesting carriers serving a comparable class of subscribers or
providing the same service as the original party to the agreement. Subject
to the limitations in our rules, the requesting carrier may choose to initiate
negotiations or to adopt an agreement in its entirety that the requesting
carrier deems appropriate for its business needs. Because the all-or-
nothing rule should be more easily administered and enforced than the

% Second Report and Order at 9 30 and n. 101.

57 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No.01-338, “Affidavit of Jerry D. Hendrix on Behalf of BellSouth
Telecommunications Inc. (‘Bellsouth’)” filed by letter of Mary L. Henze, BellSouth Assistant Vice
President Federal Regulatory, to Marlene Dortch, FCC, dated May 11, 2004.
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current rule, we do not believe that further clarifications are warranted at
PRt
this time.

Subsequent to the Second Report and Order, AT&T’s other predecessor, SBC,
attempted yet a further spin to the “similarly situated” argument in an effort to avoid
filing and making available in its entirety all of the terms of an agreement it had entered
into with a CLEC named Sage Telecom.”® In Sage, SBC entered into a “Local Wholesale
Complete Agreement” (“LWC”) that included not only products and services subject to
the requirements of the Act, but also certain products and services that were not governed
by either Sections §§ 251 or 252. Following the parties’ press release and filing of only
that portion of the LWC that SBC and Sage considered to be specifically required under
Section 251 of the Act, other CLECs filed a petition requiring the filing of the entire
LWC. The Texas Commission found the LWC was an integrated agreement resulting in
the entire agreement being an interconnection agreement subject to filing and thereby
being made available for adoption by other CLECs pursuant to Section 252(i).

On appeal, SBC argued that “requiring it to make the terms of the entire LWC
agreement with Sage available to all CLECs was problematic because there are certain
terms contained in it, which for practical reasons, it could not possibly make available to
all CLECs.”®® The federal district court rejected this argument stating:

[SBC’s] argument proves too much. The obligation to make all the terms

and conditions of an interconnection agreement to any requesting CLEC

follows plainly from § 252(i) and the FCC’s all-or-nothing rule

interpreting it. The statute imposes the obligation for the very reason that

its goal is to discourage ILECs from offering more favorable terms only to

certain preferred CLECs. SBC’s and Sage’s appeal to the need to
encourage creative deal-making in the telecommunications industry

%8 Second Report and Order at ] 30 (emphasis added).

$Sage Telecom, L.P. v. Public Utility Commission of Texas, 2004 U.S. Dist. LEXIS 28357 (W.D. Tex.)
("Sage”).

@ Jd. at *23.
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simply does not show why specialized treatment for a particular CLEC

such as Sage is either necessary or appropriate in light of the Act’s policy

favoring nondiscrimination.®'

Accordingly, both the Commission and the courts have already rejected
AT&T’s attempt to restrict the application of Section 252(i) of the Act and section
51.809 of the Commission’s rules to a party that is similarly situated to the LEC
as the original contracting party, even if the agreement being adopted includes
bill-and-keep provisions.

AT&T also argues that its costs of “providing the agreement” to the
Nextel entities would be greater than AT&T’s cost of providing the agreement to
the original parties. First, the cost of providing the agreement to the Nextel
entities is irrelevant to AT&T’s obligations to abide by its Merger Conditions.
That issue aside, however, AT&T cannot demonstrate that the cost for the
network functions involved in receiving and terminating traffic from Nextel
would vary in anyway from the cost for the exact same functions in receiving and
terminating traffic from Sprint PCS. At most, AT&T could demonstrate that its
revenue from intercarrier compensation would be decreased, not that its costs
would be increased.

Moreover, 51.809(b) specifically states that this factual determination is to
be resolved by state commissions, the very entities that AT&T is attempting to
prevent from addressing this issue. Either way, any revenue change comes as a
direct result of AT&T’s Merger Condition, to which it agréed in order to reap the

benefits of combining to form the largest ILEC in the country.

1 1d at *23 - *¥24.
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G. Adoption of a Bill-and-Keep Arrangement is Not Regulatory Arbitrage
AT&T protests that implementation of bill-and-keep in all 22 of its

operating states would result in regulatory arbitrage and allow Sprint Nextel a

62

“free ride. Besides also being irrelevant to AT&T’s obligations under its

Merger Conditions, such comments are the height of irony in light of AT&T’s
previous arguments before the Commission on this subject. At roughly the same
time this agreement was entered, SBC, the predecessor to AT&T, told this
Commission:

In order to eliminate existing arbitrage opportunities and avoid creating
new arbitrage problems, it is critical that the transition to bill and keep be
mandatory for the exchange of all telecommunications traffic between a
LEC network and another carrier's network (including transport
arrangements) in all states. %

Likewise, AT&T Wireless emphasized not only that bill-and-keep was the most
appropriate mechanism for exchanging traffic, but that facility charges should be shared
on an equal basis:

On the whole, bill and keep is a simpler, and more efficient and pro-
competitive system than the current calling party’s network pays regime.
Accordingly, AWS proposes that the Commission adopt a bill and keep
system for local traffic currently subject to Section 251(b)(5), in which
both the LEC and the interconnecting carrier equally share in the cost of
transport and interconnection facilities between networks, and in which
the interconnecting carrier may choose its points of interconnection, as
well as the point of interconnection to which traffic should be sent by the
originating carrier. If the Commission declines to adopt bill and keep for
all forms of intercarrier compensation, AWS strongly urges the
Commission to adopt, at a minimum, bill and keep for CMRS-ILEC
traffic, including traffic between MTAs. This is particularly appropriate
given the many inequities, inefficiencies, and inconsistencies that exist
under the current intercarrier compensation scheme for CMRS traffic, and
the fact that problems identified generally by commenters opposing bill

&2 Petition at p. 9.
6 Comments of SBC Communications, Inc., In the Matter of Developing a Unified Intercarvier
Compensation Regime, CC Docket 01-92 (August 21, 2001) p. 25.
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and keep do not apply to CMRS-ILEC interconnection. Similarly, bill and
keep for CMRS traffic that is subject to access charges is the best method
for addressing current inefficiencies and arbitrage opportunities that exist
under the current system.*

Consistent with its entering into the current agreement with Sprint Nextel,
BellSouth Corporation likewise emphasized that bill-and-keep was the best means of
preventing regulatory arbitrage:

The goal of this proceeding should be to craft an intercarrier compensation

mechanism that minimizes opportunities for manipulation for private gain.

Such an approach creates the conditions for efficient interconnection and

provides the climate needed for investment and innovation. Business

success will be tied to how well market needs are satisfied. Investment in

new technology and network infrastructure will be essential elements of

the formula for profitability.

Bill-and-keep, properly implemented, is the intercarrier compensation

mechanism that can achieve this goal. Not only should bill-and-keep

eliminate regulatory arbitrage, but it should also lead to more efficient

retail rates and efficient network usage. With bill-and-keep, these

improvements can be accomplished with a minimum of regulatory

intervention.®®

AT&T suggests that bill-and-keep in this circumstance would amount to
regulatory arbitrage because it believes that the current traffic flows are not balanced.
However, AT&T successfully imposed a unilateral bill-and-keep system on Sprint Nextel
in the context of interexchange services despite the fact that the balance of traffic was

100% in one direction.®® To this day, AT&T pays nothing for the use of Sprint Nextel’s

network, or any other wireless carrier’s network, when terminating interexchange traffic.

¢ Reply Comments of AT&T Wireless Services, Inc. on Notice of Proposed Rulemaking, in the Matter of
Developing a Unified Intercarrier Compensation Regime, CC Docket 01-92 (November 5, 2001) p. 1-2.

¢ Comments of BellSouth, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC
Docket 01-92 (August 21, 2001) p. 12.

% Declaratory Ruling, In the matter of Petitions of Sprint PCS and AT&T Corp. For Declaratory Ruling
Regarding CMRS Access Charges, 17 FCC Red 13192, WT Docket 01-316, FCC 02-203 (July 3, 2002).
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It is AT&T’s desire to avoid the B&K/Facility Provisions of the BellSouth 1CA -
not Sprint Nextel’s continued use of such provisions - that will result in arbitrage under
the broken intercarrier compensation regime. Under AT&T’s interpretation of the
Merger Conditions, AT&T deems itself entitled to 1) remain the net beneficiary of
terminating reciprocal compensation from the Sprint Nextel wireless entities, 2) not pay
for access to Sprint Nextel wireless networks when terminating interexchange traffic, or
even intraMTA traffic dialed on a 1+ basis and delivered for termination via an IXC,*’
and 3) impose facility costs on Sprint Nextel that are associated with AT&T’s delivery of
third-party originated transit traffic, rather than recouping such costs from the originating
carrier as part of AT&T’s transit charges.68

AT&T’s arguments are the worst form of opportunism. When it needs
Commission approval of the largest telecommunications merger in history, it makes
promises to allow interconnection agreements to be easily adopted throughout its
territory. But when companies attempt to actually adopt these agreements for use
throughout AT&T’s territory, they are accused of regulatory arbitrage. Apparently the
only agreements that AT&T will allow to be ported are tho.se that continue to ensure that

it is a net beneficiary of the bankrupt intercarrier compensation regime.

57 IntraMTA traffic dialed on a 1+ basis and delivered by an IXC is, however, subject to reciprocal
compensation. Atlas Tel. Co. v. Oklahoma Corp. Comm 'n, 400 F.3d 1256, 1265 (10" Cir. 2005); WWC
License, L.L.C. v. Boyle et al., Case No. 4:03CV 3393, Mem.Op., p. 6 (D. Neb. Jan 20, 2005), appealed on
other grounds and affirmed, WWC License, L.L.C. v. Boyle, 459 F.3d 880 (8* Cir. 2006).

8See Mountain Communications, Inc. v. FCC, 355 F.3d 644, 649 (D.C. Cir. 2004) (an originating carrier
should bear a/l transport costs associated with delivery of its originated traffic).
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H. The Commission Should Toll and Extend the Sunset Date Upon Which AT&T’s
Merger Conditions Would Otherwise Expire.

Sprint Nextel first attempted to obtain information from AT&T regarding the
application of AT&T’s Merger Conditions on January 3, 2007 — less than a week after
public disclosure of the Merger Conditions. AT&T has, however, fought Sprint Nextel
every step of the way, all the while knowing that the time clock with respect to the
Merger Conditions has continued to run.

The only way to maintain the integrity of the Commission’s Merger Conditions,
including the forty-two month interconnection obligations, is to impose consequences on
AT&T for its delay tactics. As part of any action the Commission may take in this
matter, Sprint respectfully urges the Commission to toll and extend the sunset date upon
which AT&T’s Merger Conditions are otherwise set to expire. Such tolling should begin
with the date Sprint Nextel issued a request to adopt the Sprint-BellSouth ICA in a given
state, through and including the date an Order is issued by that state Commission which
constitutes a final non-appeallable decision in that proceeding. As to Sprint Nextel, such
extension should also apply to the underlying Sprint-BellSouth ICA as to each entity that
seeks to adopt the agreement.

IV. CONCLUSION

For the reasons set forth above, Sprint Nextel requests that the Commission
promptly dismiss AT&T’s Petition, toll and extend the sunset date of the Merger
Conditions as requested herein, impose penalties upon AT&T for failure to comply with
its Merger Conditions, and grant Sprint Nextel such further relief as the Commission

deems just and proper.
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Respectfully submitted,

SPRINT NEXTEL CORPORATION

/s/ Anna M. Gomez

Anna M. Gomez
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SPRINT NEXTEL CORPORATION
2001 Edmund Halley Drive

Reston, VA 20191

703-433-4143

Charles W. McKee

Director, Government A ffairs
SPRINT NEXTEL CORPORATION
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Reston, VA 20191

703-433-3786

Joseph M. Chiarelli

Senior Counsel, Legal

SPRINT NEXTEL CORPORATION
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