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The language of Paragraphs (1) and (3) of Rule 1340-02-02-.01 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(1) Pursuant to T.C.A. § 4-5-219, T.C.A. § 40-33-214, and T.C.A. § 53-11-201(j), the Tennessee Department
of Safety hereby adopts these Rules to be used in the administration and conduct of contested cases
concerning property seized pursuant to the Tennessee Drug Control Act; T.C.A. § 53-11-201, et seq;
T.C.A. § 55-10-414; T.C.A. § 55-50-504, T.C.A. § 55-50-506, T.C.A. § 55-5-108, and any other statute
pursuant to which the department holds asset forfeiture hearings. These Rules apply instead of the
Uniform Rules, Chapter 1360-4-1-.01 thru .20, and any successor or additional rules thereto.

(3) These Rules shall be construed to secure the just, speedy, and inexpensive determination of claims and
Notices of Seizure. Where appropriate and to the extent necessary to secure just, speedy, and
inexpensive determinations, any procedural matter that is not specifically addressed by these rules may
be addressed by reference to provisions of state or federal law. For guidance, reference should first be
made to T.C.A. § 40-33-201, et seq., and the Tennessee Drug Control Act, or T.C.A. § 53-11-201, et
seq., or T.C.A. § 55-10-414, or T.C.A. § 55-50-504, or T.C.A. § 55-50-506, or T.C.A. § 55-5-108, or any
other statute pursuant to which the department holds asset forfeiture hearings, as applicable; and second,
to the Uniform Administrative Procedures Act. These proceedings are not exclusively governed by the
Tennessee Rules of Evidence. (See T.C.A. § 4-5-313(1)).

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-214 as amended by Public Chapter 910 (1996) and Public Chapter
959 (1996) and 53-11-201(j). Administrative History. Original rule filed December 5, 1994, effective February 18,
1995. Amendment filed October 31, 1996; effective February 28, 1997.

The language of Rule 1340-02-02-.02 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

(1) Act. T.C.A. § 40-33-201, et seq., as amended, or T.C.A. § 53-11-201, et seq., as amended, or T.C.A. §
55-10-414, as amended, or T.C A. § 55-50-504, as amended, or T.C.A. § 55-5-506, as amended, or
T.C.A. § 55-5-108, as amended, or any successor law(s).

(2) Administrative Judge. An employee or official of the administrative procedures division of the office of the
secretary of state or the department licensed to practice law and authorized by the commissioner to
conduct contested case proceedings. Wherever the term “administrative judge” is used in these rules, it is
intended to include reference to the term “hearing officer” or “commissioner,” in cases in which a hearing
officer or the commissioner conducts the proceedings. For purposes of these rules, a hearing officer is an
employee or official of the office of the secretary of state or the department, not licensed to practice law,
and authorized by the commissioner to conduct a contested case proceeding.
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(8)
(9)
(10)

(1M

(12)

(13)

Administrative Procedures Division. The division of the Department of State that supplies administrative
judges to hear contested cases pursuant to the UAPA. If the department employs an administrative judge
from the Administrative Procedures Division, the initial or final order shall not be deemed entered until the
initial or final order has been filed with the Administrative Procedures Division. Hereinafter, the
Administrative Procedures Division may be referred to as "APD",

Address: Administrative Procedures Division

Department of State

8" Floor, William R. Snodgrass Tower

312 Rosa L. Parks Avenue

Nashville, Tennessee 37243-1102

Telephone number; (615) 741-7008 Fax: (615) 741-4472

Appeals Division. The division of the department designated by the commissioner to administer certain
contested case orders and all appellate matters under the Act, including but not limited to Final Orders,
Interlocutory Appeals, Petitions for Reconsideration, Petitions for a Stay, Appeals of an Initial Order, and
Notices of Review of an Initial Order.

Address: Appeals Division

Tennessee Department of Safety

1150 Foster Avenue

Nashville, TN 37243

Telephone number: (615) 251-5114 Fax: (615) 253-4622

Claim. A claim is a written request, signed under oath, for a hearing by a claimant seeking to recover an
alieged interest in seized property. A claim must conform to Rule 1340-02-02-.07.

Claimant. A person who files a claim alleging an interest in seized property.

Contested Case. Administrative in rem forfeiture proceeding whereby the entire world's interest in seized
property is determined.

Commissioner. The commissioner of the Tennessee Department of Safety-
Department. The Tennessee Department of Safety.
File(d). Actual receipt by the Legal Division.

Judge. Judges and magistrates shall include (1) the judges of the Supreme Court; (2) the judges of the
circuit, criminal, and chancery courts; (3) judicial commissioners; (4) judges of the courts of general
sessions, (5) city judges in cities and towns; and (6) judges of juvenile courts.

Legal Division. The division of the department designated by the commissioner to receive for filing all
pleadings in contested case proceedings under the Act, to maintain the record in contested case
proceedings under the Act, and to administer the Act as set out in these rules.

Address: Legal Division, Tennessee Department of Safety
1150 Foster Avenue
Nashville, TN 37243
Telephone number: (615) 251-5296 Fax: (615) 532-7918

Notice of Seizure. Department created form given to a person potentially having an interest in seized
property.




(14)

(18)

(19)

(20)
(21)
(22)

(23)

Party to a Contested Case. The department and the persons and entities who have properly filed
pursuant to T.C.A. § 40-33-201, ef seq. and any other applicable statute to protect their interest in the
seized property.

Pauper's Oath. The Uniform Civil Affidavit of Indigency which must be completed and signed before a
notary by any potential claimant alleging that the claimant cannot pay the cost bond.

Person. Any individual, partnership, corporation, association or governmental subdivision, including any
agency, division, or department of government, or public or private organization of any character.

Pleadings. The notice of seizure, the claim, and any motions, memoranda, responses, answers, orders,
notices, title searches, or other paper filed with the Legal Division shall comprise the pleadings in a
contested case.

Record. All items in a contested case filed with the Legal Division, including any pleadings, transcripts
and exhibits, orders, or other items, and if an administrative judge has been utilized, all items set forth
above plus any initial and final orders.

Secured Party. The holder of a security interest in the seized property pursuant to T.C.A. § 47-9-301, et
seq.

Seizing Agency. Any entity authorized to seize property pursuant to the applicable Act.
Seized Property. Any property, excluding real property, seized pursuant to the Act.
UAPA. The Uniform Administrative Procedures Act, T.C.A. § 4-5-101, et seq.

Working Day. Any day or part of the day on which state offices are open for business.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed October 31, 1996;
effective February 28, 1997.

The language of Rule 1340-02-02-.03 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

(1)

)

3)

All pleadings and other items required to be filed with the Legal Division and the Appeals Division by a
time certain shall be filed by delivery in person or in any other manner, including mail or facsimile
transmission, so long as they are actually received within the required time period. Any document
received after regularly scheduled business hours shall be date stamped as of the next business day.
Regularly scheduled business hours for the Legal Division are as follows: For the Central Time region of
Tennessee 8:00 A.M.-4:30 P.M. C.S.T. (C.D.S.T.) and for the Eastern Time region of Tennessee 8:00
AM.-4:30 PM. ES.T.(ED.S.T)

A claim filed by facsimile transmission must be accompanied by a cost bond or a pauper’s oath in
accordance with Rule 1340-02-02-.07 (5)(d), and (5)(e).

Discovery materials that are not actually introduced as evidence need not be filed, except as set forth in
Rule 1340-02-02-.13(3).

A party shall serve copies of any filed item on all parties, by hand delivery, by mail or by any other means
allowed by Rule 5 of the Tennessee Rules of Civil Procedure. Each pleading or other item shall contain a
certificate of service indicating that copies have been served upon all parties. The administrative judge
conducting the contested case proceeding must also be served.

A “Notice of Hearing” filed by the Legal Division in compliance with T.C.A. § 4-5-307(b) shall bear a
caption and include a department assigned contested case number. All subsequent pleadings or other
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items filed must bear this same caption and the contested case number. All claims filed on a particular
seized property shall receive the same contested case number.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Paragraph 1 of Rule 1340-02-02-.04 is deleted in its entirety and new language substituted and a
new Subparagraph (a) is added to Paragraph (1), so that, as amended and added, the Paragraph and
Subparagraph shall read:

)] Pursuant to T.C.A. § 40-33-2086, any person claiming any interest in seized property shall file a claim
within thirty (30) days after receipt of notice from the department:

(a) Any potential claimant who is not notified by the department and who could not reasonably be
discovered pursuant to a search of the applicable public records shall have thirty (30) days from
the date of the Forfeiture Warrant to file a claim.

The language of Paragraph (3) of Rule 1340-02-02-.04 is deleted in its entirety and new language substituted, so
that, as amended, Paragraph (3) shall read:

(3) Except in regard to the filing of a claim as noted above in Paragraph (1), petitions for review under T.C.A.
§§ 4-5-315, 4-5-317, 4-5-322, and 40-33-213, acts under Rules 1340-02-02-.05, .06 and .10(3)(b), or
where otherwise prohibited by law, when an act in a contested case is required or allowed to be done at
or within a specified time, the administrative judge may, at any time:

(a) With or without motion or notice, order the period enlarged if the request is made before the
expiration of the period originally prescribed or as extended by previous order, or

(b) Upon motion made after the expiration of the specified period, permit the act to be done late,
where the failure to act was the result of excusable neglect. Nothing in this section shall be
construed to allow any ex parte communications concerning any issue in the proceedings that
would be prohibited by T.C.A. § 4-5-304.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Rule 1340-02-02-.05 is deleted in its entirety and new language substituted, so that, as

amended, the Rule shall read:

(1) Upon the seizure of any personal property subject to forfeiture pursuant to T.C.A. § 40-33-201 the seizing
officer shall provide the person found in possession of the property, if known, a receipt titled a Notice of
Seizure. Such Notice of Seizure shall contain the following:

(a) A general description of the property seized and, if the property is money, the amount seized;

(b) The date the property was seized and the date the notice of seizure was given to or mailed to the
person in possession of the seized property;

(c) The vehicle identification number (VIN) if the property seized is a motor vehicle;
(d) The reason the seizing officer believes the property is subject to seizure and forfeiture;

(e) The procedure by which recovery of the property may be sought, including any time periods
during which a claim for recovery must be submitted; and




(2)

(4)

(5)

(6)

i The consequences that will attach if no claim for recovery is filed within the applicable time
period.

Once personal property is seized pursuant to a provision of law that requires the issuance of a Forfeiture
Warrant, no forfeiture action shall proceed uniess a Forfeiture Warrant is issued in accordance with
T.C.A. § 40-33-204 by a general sessions, circuit, criminal court or popularly elected city judge as defined
in the Act. Such Forfeiture Warrant shall authorize the institution of a forfeiture proceeding.

If an arrest was made at the time of the seizure, the officer making the seizure or the officer's designee
shall apply for a Forfeiture Warrant by filing an affidavit within five (5) working days following the property
seizure. The Forfeiture Warrant shall be based upon proof by affidavit and shall have attached to it a copy
of the Notice of Seizure. The affidavit in support of the Forfeiture Warrant shall state the following:

(a) The legal and factual basis making such property subject to forfeiture;

1. If the owner of the property was not the person in possession of the property at the time
of seizure, and it can be determined from public records of titles, registrations, or other
recorded documents, and the seizing agency intends to forfeit the owner's interest, then
the seizing agency must state the legal and factual basis for forfeiture of such owner's
interest in the property.

2. If the interest of a secured party with a duly perfected security interest as reflected in
public records of titles, registrations, or other recorded documents is sought to be
forfeited, then the seizing agency must state the legal and factual basis for forfeiture of
such secured party's interest.

The seizing officer may ask the judge for an additional ten (10) days to seek a Forfeiture Warrant. The
seizing officer may assert to the judge that such officer is unable to determine the owner of the seized
property or whether the owner’s interest is subject to forfeiture within the required five (5) day period.

If the person in possession of the property is not the registered owner as determined from public records
of titles, registrations, or other recorded documents, the officer may submit certain indicia of ownership to
the judge which proves that the possessor is nonetheless an owner of the property. Such indicia of
ownership shall include, but is not limited to the following:

(a) How the parties involved regarded ownership of the property in question;

(b) The intentions of the parties relative to ownership of the property;

(c) Who was responsible for originally purchasing the property;

(d) Who pays any insurance, license or fees required to possess or operate the property;
(e) Who maintains and repairs the property;

(f Who uses or operates the property;

(9) Who has access to use the property;
(h) Who acts as if they have a proprietary interest in the property.

Upon the seizure of any personal property subject to forfeiture pursuant to T.C.A. § 40-33-201 where the
person in possession is not arrested, the seizing officer shall provide the person found in possession of the
property, if known, a notice entitled "Notice of Forfeiture Warrant Hearing". This notice shall contain the
following:




(a) The date, time, and court in which the seizing officer will be seeking a Forfeiture Warrant against
the seized property pursuant to T.C.A. § 40-33-204;

(b) A statement that the person in possession is entitled to a appear in court at the stated date and |
time to contest the issuance of a Forfeiture Warrant against the seized property and that this |
hearing shall be civil in nature pursuant to T.C.A. § 40-33-204(b); and, \

|

(c) A statement that if the person in possession does not appear in court, a forfeiture warrant may be
issued and the property subject to the forfeiture process set forth in title 40, chapter 33, part 2
and as stated on the Notice of Seizure.

I
(7)  If no arrest was made at the time of the seizure, the officer making the seizure shall present to the court, at }
the date and time specified on the Notice of Forfeiture Warrant Hearing, the application for a Forfeiture |
Warrant, the affidavit in support, the notice of seizure, and the notice of Forfeiture Warrant hearing. At the }
hearing on the Forfeiture Warrant application, the court shall: ’

(a) Review the application for a Forfeiture Warrant and the affidavit in support and take testimony
from the seizing officer regarding the probable cause to issue a Forfeiture Warrant, including any
testimony as may be required in this section; and

(b) Review any evidence presented by and take testimony from the person in possession at the time
of the seizure regarding why no probable cause exists to issue a Forfeiture Warrant.

(c) If the person in possession at the time of the seizure does not appear at the hearing and has
received notice of the hearing, then the court shall review the application for a Forfeiture Warrant
ex parte as under subsection (b)(2).

(d) The taking of testimony shall consist solely of the judge putting the seizing officer and person in
possession under oath and asking questions to determine if probable cause exists for a Forfeiture
Warrant to be issued. Any examination by the judge of the seizing officer shall in no form or
manner extend to whether the seizure is part of an ongoing investigation, nor shall the judge's
examination extend in any form or manner to the source of any confidential information used in
making a stop leading to seizure of the property.

(8) All hearings on applications for Forfeiture Warrants pursuant to Paragraphs 6 and 7 shall be recorded and
maintained by the court. Certified copies of the proceeding shall be made available to any party requesting
them, and the same shall be admissible as evidence.

(9) The seizing agency shall send a Notice of Seizure, Affidavit, Notice of Forfeiture Warrant Hearing, if
applicable, and Forfeiture Warrant pursuant to T.C.A. § 40-33-204(e) to the Legal Division within seven (7)
working days of the issuance of the Forfeiture Warrant. The Legal Division shall stamp the aforementioned
documents with the date and time of receipt.

(10) The seizing agency shall not use or release any seized property unless and until an order of forfeiture has
become final by the expiration of any relevant appeal time and the department has received payment of
assessed costs in accordance with Rule 1340-02-02-.24.

(11) The seizing agency shall cooperate with the Legal Division in that division's effort to administer the Act. In
the absence of cooperation, and within the discretion of the staff attorney handling a particular claim, the
department may settle a claim.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended; 53-11-201, et seq. and Public Chapter
No. 382 (2013). Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Rule 1340-02-02-.06 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:



(1)

)

The Legal Division is designated by the commissioner to receive for filing all pleadings in contested case
proceedings under the Act, to maintain the record in contested case proceedings under the Act, and to
administer the Act as set out in these rules.

Upon receipt of a Notice of Seizure, Affidavit and Forfeiture Warrant the Legal Division shali:

(@)

(b)

()

(e)

Search for potential claimants and secured parties by:

1. Reviewing the Notice of Seizure and the Forfeiture Warrant,

2. Checking the vehicle’s identification number, registration, and title in appropriate public
data bases,

3. Checking the secured party address file created under subparagraph 2(g) of this Rule,
and

4, Checking other sources of indicia of ownership as may be appropriate for the property
seized.

Take steps to notify each potential claimant and secured party unearthed through the search
performed under subparagraph (2)(a) of this Rule, reflected on a Notice of Seizure, or related by
a seizing agency after the filing of a Notice of Seizure.

All potential claimants and secured parties shall be sent notification to their last known address
that Forfeiture Warrant has been issued. The notice shall state the name of the potential claimant
or secured party, the name of the person(s) in possession of the seized property, give a general
description of the seized property, the reasons for the seizure, the procedure by which recovery
of the property may be sought, including the time period in which a claim or proof of security
interest shall be filed with the Legal Division, and the consequences of failing to file within the
time period.

Any potential claimant who is not notified by the department and who could not reasonably be
discovered pursuant to a search of the applicable public records shall have thirty (30) days from
the date of the Forfeiture Warrant to file a claim.

Notice to a potential claimant or secured party shall be given in accordance with state and federal
constitutional requirements. Such notice to a potential claimant or a secured party may be proven
by any method used by the United States Postal Service to inform its users of the date of delivery
of certified mail.

1. When the potential claimant or secured party or an agent or other representative of the
potential claimant or secured party refuses to accept delivery and it is so stated in the
return receipt of the United States Postal Service, the written return receipt if returned
and filed in the case shall be deemed an actual and valid service of the notice. Service by
mail is complete upon mailing. For purposes of these rules, the United States Postal
Service notation that a properly addressed registered or certified letter is “unclaimed,” or
other similar notation, is sufficient evidence of the potential claimant's refusal to accept
delivery.

If no claim or proof of security interest is received by the conclusion of the thirtieth (30th) day after
the date of the potential claimant's or secured party’s receipt of the Notice of Forfeiture Warrant
sent by the Legal Division, seized property shall be forfeited to the state for disposition under the
Act. A final order shall be issued. The final order shall be sent to each potential claimant and
secured party and the person in possession of seized property.




(3)

(9) A secured party may at any time notify the Legal Division — Nashville in writing of any address or
addresses that it wishes the Legal Division to use when sending a Notice of Forfeiture Warrant to
that secured party. The Legal Division shall keep the requested address or addresses on file until
notified otherwise in writing by the secured party. Upon receiving written notification of address or
addresses from a secured party in accordance with this rule, that shall be the primary address or
addresses that the Legal Division shall use when sending a Notice of Forfeiture Warrant to that
secured party until notified otherwise in writing by the secured party.

Upon receipt of a claim, the Legal Division shall within thirty (30) days of such receipt establish a hearing
date and set such case on a docket. Nothing in these Rules shall be construed as requiring the hearing to
be conducted within the thirty (30) day period. Only the cases on the docket may be heard on the merits
on that day and at that time.

The commissioner designates the Legal Division to administer the forfeiture of seized property, to make
settlements on behalf of the department and seizing agency, and to prosecute on behalf of the
department all contested cases under the Act. The Legal Division, in its discretion, may associate with
third party attorneys, e.g., district attorneys, seizing agency attorneys, etc., to prosecute the contested
cases under the Act.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-308, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendments filed
August 9, 2007; effective December 28, 2007.

The language of Rule 1340-02-02-.07 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

(1)

(2)

3)

(4)

Filing Claims. A properly filed claim commences a contested case proceeding under the Act. Each
claimant shall file a separate claim, except a husband and wife with common interests may file a single
claim but each must sign the claim.

The Legal Division shall stamp or write on the claim the date that a claim is received. Any document
received after regularly scheduled business hours shall be date stamped as of the next business day.
Regularly scheduled business hours for the Legal Division are as follows: For the central time region of
Tennessee 8:00 A.M.-4:30 P.M. C.S.T. (C.D.S.T.) and for the eastern time region of Tennessee 8:00
AM.-4:30 P.M. ES.T.(ED.S.T.)

A purported claim that does not comply with Paragraph (4) of this Rule does NOT commence a contested
case proceeding and does NOT stay the thirty (30) day filing time. Claims not filed by an attorney may be
reviewed less stringently.

Claim.

(a) A claim is a written request, signed by the claimant, seeking to recover an alleged interest in
seized property. If the claimant is an individual, the claim must be signed by the claimant and/or
claimant’s attorney. If the claimant is a business entity, the claim must be signed by an individual
whose authority to sign is reflected on the claim. Claims shall be filed with the Legal Division at
the address below within thirty (30) days of notification of a forfeiture warrant. A claim must set
forth the following:

1. The full name of claimant.
2. The address where claimant will accept mail.
3. The telephone number where claimant can be reached.




(b)

(c)

4, Identification of the seized property in which claimant asserts an interest.
5, The nature and extent of claimant's interest in the seized property.
6. A valid cost bond or Pauper's Oath per paragraph (5) below.

If a secured party with a duly perfected security interest receives notification pursuantto T.C.A. §
40-33-204(g) that a Forfeiture Warrant has been issued with regard to such secured property,
such secured party must submit proof of the security interest (copy of title and security
agreement) to the department within thirty (30) days of receipt of such notification in order for the
provisions of this subparagraph to apply. A secured party with a duly perfected interest or any
successor in interest to such secured party who does not receive notice of intent to forfeit such
interest pursuant to T.C.A. § 40-33-204(b)(3), need not file a claim to preserve any right such
party may have to such property. However, it shall be the duty of the lienholder who receives
notice pursuant to T.C.A. § 40-33-204(g) to inform the department that there is a successor-in-
interest. Upon receiving proof of a security interest, no cost bond or other pieadings need be filed
by the secured party or successor in interest in order to protect its interest in the seized property
or to assert a claim to the property as provided in T.C.A. § 40-33-206. if the department notifies a
secured party that it intends to seek forfeiture of the secured party’s interest, it shall seek a
Forfeiture Warrant against such secured party as provided in T.C.A. § 40-33-204(b). Upon
receiving notice that such a Forfeiture Warrant has been issued, the secured party is required to
file a claim for the property as provided in this part.

Any secured party, other than one described above, or any successor-in-interest to such secured
party may file a claim for seized property by complying with the provisions of T.C.A. § 40-33-206,
within thirty (30) days of the date the Forfeiture Warrant is issued.

Claims, proof of security interests and any other filings in a contested case should be mailed or
sent by facsimile to the Legal Office that serves the county in which the seizure took place:

Legal Division-Nashville

Bedford Jackson Putnam Legal Division - Nashville

Cannon Lawrence Robertson Tennessee Department of Safety
Cheatham Lewis Rutherford 1150 Foster Avenue,

Clay Lincoln Smith Nashville, TN 37243

Cumberland Macon Stewart

Davidson Marshall Sumner Telephone number: (615) 251-5296
DeKalb Maury Trousdale Facsimile: (615) 532-7918

Dickson Montgomery Wayne

Giles Moore White

Hickman Overton Williamson

Houston Perry Wilson

Humphreys Pickett

Legal Division — East Tennessee

Anderson Grundy Morgan Legal Division - East Tennessee
Bledsoe Hamblen Polk Tennessee Department of Safety
Blount Hamilton Rhea 7175 Strawberry Plains Pike, Ste. 102
Bradiey Hancock Roane Knoxville, TN 37914

Campbell Hawkins Scott

Carter Jefferson Sequatchie Telephone Number: (865) 594-6519
Claiborne Johnson Sevier Facsimile: (865) 594-5311

Cocke Knox Sullivan

Coffee Loudon Unicoi
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Fentress McMinn Union

Franklin Marion Van Buren

Grainger Meigs Warren

Green Monroe Washington

Legal Division — West Tennessee

Benton Gibson Lauderdale Legal Division - West Tennessee
Carroll Hardeman McNairy Tennessee Department of Safety
Chester Hardin Madison 6174 Macon Road

Crockett Haywood Obion Memphis, TN 38134

Decatur Henderson Shelby

Dyer Henry Tipton Telephone Number: (901) 372-0622
Fayette Lake Weakley Facsimile: (901) 372-1294

(5)

(6)

@)

Note: Claimants and secured parties may file at the Legal Division-Nashville address for any property
seizure pursuant fo the Act, regardless of the county of seizure.

Cost Bonds. A claim shall have a vaiid cost bond or no contested case proceeding will commence. The
following will be considered a valid cost bond:

(a) Money order or cashier's check.

(b) Attorney’s check. Only checks from an attorney licensed to practice law in the State of Tennessee
will be accepted.

(c) Surety. The commissioner may accept a surety signed by an attorney licensed to practice in the
State of Tennessee, a bond from a licensed bonding company approved by the commissioner, or
a corporate surety bond.

(d) Pauper’s Oath. Any individual claimant may file a claim without filing a cost bond if the individual
claimant submits the Pauper's Oath forms, properly completed, signed and notarized, provided by
the Department. The factors that will be considered by the department in determining indigence
are yearly income, the value of real and personal property owned, debts, other household
income, and whether or not the claimant has hired an attorney to represent the claimant.

(e) To be a valid cost bond, any of the above bonds must be filed with the Legal Division, and not
with the seizing agency.

(f) If a cost bond or a pauper’s oath is rejected, then claimant shall have ten (10) days from receipt
of notification by Certified United States Mail Return Receipt Requested, or 10 days from the
return to the department of the unclaimed notice:

1. To request a hearing on the improper cost bond or pauper’s oath. Failure to request a
hearing is deemed a waiver of claimant’s right to a hearing on the improper cost bond or
pauper’s oath and shall result in rejection of the claim; or

2. To provide a proper cost bond.

Debarment. No check, surety, or bond shali be accepted from any attorney or bonding company that has
failed to pay costs pursuant to a previous cost bond within thirty (30) days of notice by the department to
pay. A claim accompanied by a cost bond from a debarred attorney or bonding company shall not
commence a contested case proceeding.

Bonding Out Seized Property. Bond for release of seized property for safekeeping purposes only shall
consist of the following:
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(a) Pending any contested case proceeding to recover a vehicle, aircraft or boat, the commissioner
may bond out such seized property for its retail value per the N.A.D.A., Southeastern Edition for
vehicles and boats and per a source approved by the commissioner for airplanes to a claimant
who has established a right to immediate possession. The bond may be revoked at the discretion
of the commissioner.

1.

(b) A secured party may obtain immediate possession of the seized property by executing a bond in
an amount equal fo two (2) times the retail value of the property or by executing an annual bond
or letter of credit with a regulated financial institution in the amount of twenty-five thousand dollars
{$25,000). Upon submitting proof of such bond or letter of credit, the department or selzmg
agency shall release the property to the secured party.

(c) The following will be considered valid bonds:
1. Cashier’s check or money order.
2. Bond from a bonding company licensed in the State of Tennessee and approved by the
commissioner.
3. An annual bond or letter of credit with a regulated financial institution in the amount of
twenty-five thousand dollars ($25,000) submitted by a secured party.
(d) Bonded out property shall be returned in the same condition as of the date of the bond-out order.

If the bonded out property is returned in worse condition or not at all, at any settlement or
contested case hearing, the bond shall be substituted for the bonded out property.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-308, 40-33-201, et seq., as amended, and 53-11-201, et seq.

If the property seized was other than the property stated above, the bond shali be in an
amount equal to two times the retail value of the property.

]
If the property seized was a motor vehicle titled in the name of one or more persons who 1
are not secured parties, the bond shall be in an amount equal to the N.A.D.A,, %
Southeastern Edition, retail value of the vehicle. §
]
|

Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed
August 9, 2007, effective December 28, 2007.

The language of Paragraphs (2), (4) and (9) of Rule 1340-02-02-.08 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(2) Any party to a contested case may be represented, at his or her own expense, by an attorney either
licensed in the State of Tennessee or in another state if approved by the administrative judge pursuant to
paragraph 9 of this rule. If a claimant cannot afford to hire an attorney, then free or low-cost counsel might
be available from a number of sources.

(4) The Legal Division shall notify all parties in a contested case hearing of their right to be represented by
counsel. An appearance by a party at a hearing without counsel may be deemed a waiver of the right to

counsel.

(9) Out-of-state counsel shall comply with T.C.A. § 23-1-108 and Supreme Court Rule 19, except that the
affidavit referred to in Supreme Court Rule 19 shall be filed with the Legal Division and approved by the
administrative judge.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-305, 40-33-201, et seq., as amended, and 53-11-201, et
seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.
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The language of Subparagraphs (a), (b) and (d) of Paragraph (1) and Paragraph (2) of Rule 1340-02-02-.09 is
deleted in its entirety and new language substituted, so that, as amended, the Subparagraphs and Paragraph

shall read:
(a)
(b)
(d)
2) .

A settlerhent agreement shall reflect the terms of the settiement on a form provided by the Legal
Division. It must be signed by the claimant and/or claimant's counsel and the desngnated authority
of the seizing agency and/or the department.

The commissioner shall enter a final order of settlement that incorporates the settiement
agreement. The final order shall be served on the claimant and the seizing agency, with a copy
maintained in the Legal Division's case file.

The final order of settiement may provide that the failure of a claimant to comply with the terms of
the order may resuit in the forfeiture of the seized property to the state subject to the disposition
of any other timely, valid claim. Prior to the issuance of the final order in a case where the
claimant has failed to comply with the order of settlement, the claimant shall have the opportunity
to appear in a show cause hearing.

The administrative judge shall not, in any way, interfere in any settlement negotiations or render advice to
either party during settliement negotiations.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-305, 40-33-201, et seq., as amended, and 53-11-201, et
seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Rule 1340-02-02-.10 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

(1)

Scope.

(a)

(b)

(c)

This rule applies to all motions in a contested case proceeding. Motions in a contested case
before the administrative judge shall be filed with the APD with a copy certified to the Legal
Division and other parties. All other motions shall be filed with the Legal Division with a copy
certified to the other parties. Each party shall be responsible for filing its own motions and/or
pleadings. The department is not responsible for filing another party’s motions or ensuring timely
filing with the APD, the commissioner or any court.

Parties to a contested case proceeding are encouraged to resolve matters on an informal basis;
however, if efforts at informal resolutions fail, any party may request relief in the form of a motion.
Motions shall state why the motion should be granted and the grounds upon which movant relies.
Each motion which is based on a legal issue shall be accompanied by a memorandum of law.
Failure to submit a memorandum in support of a motion will result in the striking of the motion.

Parties to a contested case proceeding should bring matters to the attention of the administrative
judge and opposing parties before a hearing on the merits in order to avoid delay at the hearing.
Certain motions, set out in subparagraph (3)(b) of this Rule, must be made at a particular time. If
there is inadequate prior notice of a motion, then the administrative judge shall grant a
continuance to the non-moving party if to proceed would prejudice the non-movant's case.

Rulings and Interlocutory Appeals.

(@)

(b)

All decisions on motions shali be made by the administrative judge and shall be reviewable on
interlocutory appeal to the commissioner.

Interlocutory appeals to the commissioner shall be accompanied by a memorandum of facts and
law.
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(c) This Rule does not preclude the administrative judge from convening a hearing on motions or
converting a prehearing conference to a hearing at any time pursuant to T.C.A. § 4-5-306(b) to
consider any question of law. Per T.C.A. § 40-33-209(c), all hearings shall be recorded.

3) Time Limits.

(a) A party may file a written response to any motion within seven (7) days of the date the motion
was filed. Motions shall be submitted for disposition after responses are filed or after the
expiration of time for filing such response, unless oral argument is granted.

(b) Certain motions shall be made in writing at least ten (10) days prior to a hearing on the merits.
These motions are:

1.

2.

3.

4.

5.

Motions to suppress evidence for any reason,

All discovery motions,

Motions asserting an affirmative defense,

Motions for the testimony of a departmental keeper of the record, and

Motions for the testimony of a toxicologist.

Failure to file a motion timely will result in the striking of the motion.

(4) Oral Argument.

(a) A party may request oral argument on a motion by stating in the caption of a motion underneath
the docket number; “Oral Argument Requested.” Oral argument may be unnecessary and will be

granted at the discretion of the administrative judge. If oral argument is requested, the motion
may be argued electronically per T.C.A. § 4-5-312.

(5) Affidavits; Briefs and Supporting Statements.

(a) Motions and responses thereto shall be accompanied by all supporting affidavits and briefs or
supporting statements. All motions and responses thereto shall be supported by affidavits for

facts relied upon which are not of record or which are not subject to official notice. Affidavits shall

set forth only facts which are admissible in evidence under T.C.A. § 4-5-313, and to which the
affiants are competent to testify.

(b) In the discretion of the administrative judge, a party may be required to submit additional briefs or

supporting statements pursuant to a schedule established by the administrative judge.

(c) Affidavits shall be admitted into evidence pursuant to T.C.A. § 4-5-313 (2).

(6) Disposition of Motions; Drafting the Order.

(a) The administrative judge shall render a decision on the motion by issuing either a written order or
a verbal ruling on the record. The administrative judge may instruct the prevailing party to prepare
and submit an order. If the ALJ does not intend to issue a written order, the ALJ shall state such

intention on the record and the date of the record shall be the effective date of such order.

(b) The administrative judge shall file the order in the Administrative Procedures Division and serve

the order upon the parties.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-308, 4-5-312, 4-5-313, 40-33-201, et seq., as amended,

and 3-11-201, et seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.
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The language of Paragraph (3) of Rule 1340-02-02-.11 is deleted in its entirety and new language substituted, so
that, as amended, the Paragraph shall read:

3) Notice of hearing for a second or subsequent setting of the hearing will be by certified mail, return receipt
requested. Such notice may be proven as set forth in Rule 1340-02-02-.06(2). Claimants and their
attorneys shall have an affirmative duty to notify the Legal Division in writing of any change in address.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-307, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Paragraph (1) of Rule 1340-02-02-.12 is deleted in its entirety and new language substituted, so
that, as amended, the Paragraph shall read:

1) Because of the volume of cases, continuances are discouraged. However, a continuance may be granted
upon good cause shown at any stage of the contested case. The need for a continuance shall be brought
to the attention of all parties and the administrative judge as soon as practicable.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-308, 4-5-312, 40-33-201, et seq., as amended, and § 53-
11-201, et seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Paragraphs (1) and (5) of Rule 1340-02-02-.13 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(1) Parties are encouraged to conduct discovery informally, in order to avoid undue expense and delay in the
resolution of the contested case proceeding. When such attempts have failed, or where the complexity of
the case is such that informal discovery is not practicable, discovery may be guided by reference to Rule
26.01 of the Tennessee Rules of Civil Procedure.

(5) Depositions. There shall be at least ten (10) working days notice given before the taking of a deposition,
unless otherwise agreed by the parties. If a motion for a protective order is filed before the deposition
takes place, then the deposition is stayed automatically until the motion is stricken or an order on the
motion becomes final. An order by an administrative judge allowing a deposition to go forward may be
appealed in the manner prescribed by Rule 1340-2-2-.10(2) within ten (10) days of the entry of the order.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-311, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995,

The language of Rule 1340-02-02-.14 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

W) The administrative judge, at the request of any party, shall issue signed subpoenas in blank. Service may
be proven as set forth in Rule 1340-02-02-.06(e). Parties shall complete and serve their own subpoenas.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-311, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995,

The language of Paragraph (3) of Rule 1340-02-02-.15 is deleted in its entirety and new language substituted, so
that, as amended, the Paragraph shall read:

(3) The claimant has the burden of proof as to standing, as to any motions or other pleadings advanced by
the claimant, and as to any matter set forth in the Act whereby the burden of proof is placed on the
claimant. Claimant’s burden of proof at a contested case hearing includes proving the requisites of T.C.A.
§53-11-201(f)(1) and any alleged exception from forfeiture.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995.
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The language of Subparagraphs (g), (i), (j), (m) and (o) of Paragraph (1) and Paragraph (2) of Rule 1340-02-02-
.16 is deleted in its entirety and new language substituted, so that, as amended, the Subparagraphs and
Paragraph shall read:

(@

(i)

@

(m)

(0)

Any preliminary motions, stipulations, or agreed orders are entertained.

1. Motions that may be heard at this time include, but are not limited to, a motion to
suppress filed at least ten (10) days prior to the date of the hearing, a motion to de-
pauperize a claimant, a motion asserting an affirmative defense, and a motion to strike a
claim upon the claimant's fack of standing, and a motion to strike a claim pursuant to
T.C.A. § 53-11-201(f)(1).

2. The administrative judge shall rule on a motion to suppress before the contested case
proceeds further. If any part of a motion to suppress is granted, the department shall
have a short recess to reevaluate its case and to decide whether to proceed.

3. The administrative judge shall rule on a motion to strike a claim for lack of standing and a
motion to de-pauperize a claimant before the contested case proceeds further. If the
motion to strike is granted, then claimant’s claim shall be dismissed and the property
forfeited to the state. if a motion to depauperize is granted, and if the administrative judge
finds that the claimant has committed perjury, then the claim may be dismissed,;
otherwise, the claimant shall be given ten (10) days within which to provide the cost
bond. The hearing will then be reset contingent upon a timely cost bond being filed.

The Legal Division calls its witnesses and questioning proceeds as follows:

1. Legal Division questions.

2. Claimant cross-examines.

3. Legal Division redirects.

4. Claimant re-cross-examines.

5. Legal Division continues with its witnesses until it concludes its case.

Claimant may move to dismiss the department's case for failure to carry its burden of proof. If
Claimant’s motion is granted, the case is concluded. If the Claimant's motion is not granted, then
the case proceeds as set out herein.

Claimant and the Legal Division shall be allowed to call appropriate rebuttal and rejoinder
witnesses with the examination proceeding as set forth in paragraph (i). Rebuttal and rejoinder
witness may have heard the testimony of the witness to be rebutted or rejoined, in accordance
with Rule 615 of the Tennessee Rules of Evidence.

If the commissioner is hearing the case, then the parties are informed that a Final Order will be
entered and sent to the parties, with appeal rights explained. If an administrative judge hears the
case, the parties are informed that an Initial Order will be entered and sent to the parties, with
appeal rights explained. Either the commissioner or the administrative judge may make an oral
ruling at the conclusion of the contested case proceeding; however, an oral ruling shall be placed
into appropriate written form as an order and sent to the parties, with appeal rights explained. If
the ALJ does not intend to issue a written order, the ALJ shall state such intention on the record
and the date of the record shall be the effective date of such order.

Paragraph (1) of this Rule is intended to be a general outline as to the conduct of a contested case
proceeding and it is not intended that a departure from the literal form or substance of this outline, in order
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to expedite or ensure fairness of proceedings, would be in violation of this Rule. In all cases, preliminary
motions on suppression, affirmative defenses, standing and motions to strike pursuant to T.C.A. §53-11-
201(f)(1) shall be decided before a hearing proceeds.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et
seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Subparagraphs (c), (d) and (f) of Paragraph (1) of Rule 1340-02-02-.17 is deleted in its entirety
and new language substituted and a new Subparagraph (h) is added, so that, as amended and added, the
Subparagraphs shall read:

()

(d)

)

(h)

In any situation set out in subparagraphs (a) and (b) of this Rule, a motion may be made to hold
the absent party in default and to enter an initial default order or to continue on an uncontested
basis.

No default shall be entered against a claimant for failure to attend except upon proof, that the
Legal Division has given notice of the hearing per Rule 1340-02-02-.06(2)(e).

The defaulting party, no later than ten (10) days after service of an order may file a motion for
reconsideration under T.C.A. § 4-5-317, requesting that the default be set aside for good cause
shown, and stating the grounds relied upon. The administrative judge may enter an order
pursuant to T.C.A. § 4-5-317. These orders by an administrative judge are reviewable by the
commissioner.

A default shall be deemed effective as of the date and time that the party failed to appear after
having been properly noticed to the hearing.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-309, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Paragraphs (1), (2) (4), (8) and Subparagraph (9) (b) of Rule 1340-02-02-.18 is deleted in its
entirety and new language substituted and a new Paragraph (10) is added, so that, as amended and added, the
Paragraphs shall read:

(1)

(2)

Privileges. All privileges recognized by constitution, statute, common law, or by these or other applicable
rules, apply to contested case proceedings under the Act.

(@)

(b)

Fifth Amendment. In accordance with state and Federal law:

1. A person who asserts the Fifth Amendment right against self-incrimination in response to
any discovery or at a hearing shall personally assert that right.

2. If a claimant invokes the Fifth Amendment, then the inference is that the response called
for is adverse to the claimant’s case. This inference shall be taken by an administrative
judge and shall be used to support the department’s burden of proof in accordance with
applicable law.

Informant’s Privilege. The name of a confidential informant shall not be revealed, provided,
however, that in the event the name of a confidential informant is ordered revealed, the
department may, in its discretion, either dismiss its case or appeal such order. If an appeal is
taken, the case shall be stayed until such appeal is concluded.

The Rule. In all contested cases, the testimony of withesses shall be taken in open hearings. Under the
rule, withesses may be excluded prior to their testimony, except that a representative of the seizing
agency or business entity may sit with counsel as provided in Rule 1340-02-02-.16(1)(f).
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©)

(10)

Toxicology. Any controlled substance, controlled substance analogue, counterfeit, intoxicant, marijuana,
narcotic drug producing stimulating effects on the central nervous system, legend drug, any scheduled
drug, prescription drug or any other substance set forth in T.C.A. § 39-17-401, ef seq. may be identified
for the purpose of the contested case by the testimony of a qualified representative of a seizing agency,
statements of the claimant or claimant's co-conspirator(s), field test, breath alcohol content (BAC) test,
toxicology report or testimony of a toxicologist.

(a) If the claimant objects to the introduction of a toxicologist report without the testimony of the
toxicologist, the claimant may request that a toxicologist testify at the hearing.

(b) The department shall be granted a continuance, in the event of such request, to subpoena the
toxicologist, and the hearing shall be reset to allow introduction of the toxicologist's testimony and
report.

(c) Failure to request a toxicologist or keeper of the records within ten (10) days of the date of the
hearing constitutes a waiver.

A Certified Driving Record shall be admissible in these hearings without requiring the Legal Division to
produce the keeper of the records.

(a) If the claimant objects to the introduction of a Certified Driving Record without the testimony of the
keeper of the records, the claimant may request that the keeper of the records testify at the
hearing.

(b) The department shall be granted a continuance, in the event of such request, to subpoena the

keeper of the records and the hearing shall be reset to allow introduction of the testimony of the
keeper of the records.

(c) Failure to request the appearance of the keeper of the records within ten (10) days of the hearing
constitutes a waiver.

(b) The department shall be granted a continuance, in the event of such request, to subpoena those
who administered the tests, and the hearing shall be reset to allow introduction of the testimony of
those who administered the tests.

Arrest records shall be admissible in these hearings.

Authority: T.C.A §§ 4-3-2009, 4-5-219, 4-5-312, 4-5-313, 40-33-201, et seq., as amended, and 53-11-201, et seq. ’
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed
October 31, 1996; effective February 28, 1997.

The language of Paragraph (1) of Rule 1340-02-02-.19 is deleted in its entirety and new language substituted, so
that, as amended, the Paragraph shall read:

(1)

Clerical mistakes in orders or other parts of the record, and errors arising from oversight or omissions,
may be corrected by the respective administrative judge or the commissioner on motion of any party or on
their own motion, as the interest of justice requires, provided, however, that the administrative judges
shall correct clerical errors on their own motion when so notified by the Legal Division of errors in the
initial orders. The entering of a corrected order will not affect the dates of the original appeal time period.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq. as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995.
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The language of Subparagraph (a) of Paragraph (1) and Paragraph 4 of Rule 1340-02-02-.20 is deleted in its
entirety and new language substituted, so that, as amended, the Subparagraph and Paragraph shall read:

(a) Whether the petitioner asserts an interest relating to the case and whether the petitioner is so
situated that the disposition of the case may as a practical matter impair or impede petitioner’s
ability to protect that interest;

(4) As prohibited by Rule 1340-02-02-.07(4), the provisions of this rule do not permit the inclusion of an
additional claimant or additional seized property to pending contested cases.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-310, 4-5-312, 40-33-201, et seq., as amended, and 53-11-
201, et seq. Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

The language of Rule 1340-02-02-.21 is deleted in its entirety and new language substituted, so that, as
amended, the Rule shall read:

(1) The Appeals Division is designated by the Commissioner to administer contested case matters that
involve the Commissioner, including but not limited to, final orders, Interlocutory Appeals, Petitions for
Reconsideration of a Commissioner's Order, Petitions for a Stay, Appeals of an Initial Order, and Notices
of Review of an Initial Order. The original of all appellate matters must be filed with the Appellate Division,
with service to the Legal Division and to the appropriate party.

(2) However, any appeals or reconsiderations of an initial order rendered by an administrative judge must be
filed within the specified time period with the APD, with a copy certified to the other party. All other
appeals must be filed with the Appeals Division with a copy certified to the other party.

(3) If transfer of the record from the Legal Division is necessary for the administration of an appellate matter,
the Legal Division shall transfer the record upon request by the Appeals Division. The record must be
logged out of the Legal Division to the Appeals Division. Upon completion of the appeal, such file shall be
returned to the appropriate Legal Division.

(4) The Appeals Division may advise the commissioner on appellate matters in accordance with T.C.A. §4-5-
304. By filing a delegation order in a specific case, the commissioner may delegate to the Appeals
Division the authority to enter a final administrative order. Any delegation order must be served upon all
parties. The commissioner may file a blanket order delegating to the Appeals Division the authority to
enter a final administrative order on all settlements per Rule 1340-02-02-.09(1)(b) and administrative
forfeitures. Every order entered by the Appeals Division shall recite the authority under which it is
entered.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-315, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994 effective February 18, 1995.

The language of Subparagraph (a) of Paragraph (1) and Paragraph {2) of Rule 1340-02-02-.22 is deleted in its
entirety and new language substituted, so that, as amended, the Subparagraph and Paragraph shall read:

(a) Any party may file a petition for reconsideration within fifteen (15) days after entry of an initial or
final order. The filing of a petition is not a prerequisite for seeking administrative or judicial review.

(2) Petitions for Stays.

(a) A party may submit to the administrative procedures division or the Appeals Division a petition for
stay of effectiveness of an initial or final order within seven (7) days after its entry unless
otherwise provided by statute or stated in the initial or final order. The Appeals Division may take
action on the petition for stay, either before or after the effective date of the initial or final order.
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(b) A hearing may be scheduled on a petition for a stay. Such hearing may be conducted
electronically per T.C.A. § 4-5-312.

(c) Automatic Stay. By operation of this rule, an automatic stay shall be in effect for every initial or
final order under the Act to prohibit the disposition of the property seized and forfeited, pending
the expiration of time for administrative and judicial appeals, unless otherwise provided by a
settlement order. The automatic stay does not toll the running of any time limits.

(d) If time for a judicial appeal expires, then so does the automatic stay.

(e) If a judicial appeal is timely filed by a claimant, then the automatic stay continues until modified by
the court.

fH Either the department or the claimant may move either the administrative judge, the

commissioner, or the Chancery Court of Davidson County for relief from the automatic stay.
Moreover, the department and the claimant may agree to dissolve the automatic stay.

{9) Any petition for a stay shall include the specific grounds upon which relief is requested. It shall be
accompanied by a memorandum applying law to facts and stating why the petition should be
granted. Failure to submit such a memorandum will result in the striking of the petition.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-316, 4-5-317, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

The language of Paragraph (1) of Rule 1340-02-02-.23 is deleted in its entirety and new language substituted, so
that, as amended, the Paragraph shall read:

(1)

After the administrative judge has made a decision in a contested case hearing, the order will be filed with
the Administrative Procedures Division and the administrative judge shall serve copies on ali parties and
the regional Legal Division in which the contested case was heard. The order shall state that it is entered
upon the date that it is filed with the Administrative Procedure Division. The administrative judge shall
insure that a copy of the order with its entry date filled in is mailed to all opposing parties on the date of
entry. All orders shall contain a clear and concise statement of the available procedures and time limits
for seeking reconsideration or other administrative relief and the time limits for seeking judicial review of
the final order. All orders of the commissioner shall state thereon the date of entry and shall be filed with
the Legal Division, with copies served on the opposing parties. All such orders shall be accompanied by a
clear and concise statement of the available procedures and time limits for seeking reconsideration and
the time limits for seeking judicial review.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995,

The language of Paragraphs (1) and (3) of Rule 1340-02-02-.24 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(1)

Administrative costs of $350.00 shall accompany a petition for hearing and shall attach when a hearing
date is set by the Legal Division.

(a) In certain circumstances, in the discretion of the department, the administrative costs may be
. reduced as part of settlement negotiations.

(b) If the final order determines that all the seized property from the claimant shall be returned to the
claimant, then no administrative costs shall attach and any such costs received by the
commissioner will be refunded.
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(c)

No final order shall be issued to a claimant until all administrative costs of that claimant have
been satisfied.

(3) The department may assess wrecker fees and other reasonable costs that arise from the transportation
and storage of the seized property, except against a prevailing claimant.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

The language of Paragraphs (2), (3) and (5) of Rule 1340-02-02-.26 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(2) The petition seeking a declaratory order shall be filed in writing with the department.
(3) The form of such petitions shall be substantially as follows:
(a) Caption—Petition for Declaratory Order Before the Commissioner.
(b) Name of Petitioner
(c) Address of Petitioner
(d) Department rule, order, or statutory provision on which declaratory order is sought
(e) Statement of the facts of the controversy and description of how this rule, order or statute affects
or could affect the Petitioner.
) Description of requested ruling
(9) Signature of Petitioner
(h) Date of Petition
(5) In the event the commissioner convenes a contested case hearing pursuant to this rule and T.C.A. § 4-5-

223, the Commissioner shall determine whether a departmental hearing officer or an administrative judge,
either departmental or from APD, shall hear the case. if an administrative judge from APD is to hear the
case, then APD shall be notified and shall be provided originals or legible copies of all pleadings, motions,
objections, etc.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-223, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

Rule 1340-02-02-.27 Bonding Procedure is deleted in its entirety.

21




* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Commissioner of Safety on __10/23/2014 , and is in compliance with the provisions of T.C.A. § 4-5-222. The
Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed under the
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed on file in

his office as rules at the expiration of sixty (60) days of the first day of the month subsequent to the filing of the
proposed rule with the Secretary of State.

Date: LDJ/Z y, /ZO} L
Sighature: jw WL LW L-\'\
Name of Officer: DQ\V(SYO(/\ M, Maetin
Title of Officer: , At £ A Home }/,/(jﬁmm} 8y, mer's &Dﬁb&f/ﬂ?ﬂ

E o e f S
é%r"t'_bed and sworn to before me on: lr0 - H3 -0y
Notary Public Signature: L, IO j// , g[ﬁa’yfa«/éf
[ o
My commission expires on: S8 . 20/5

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant fo the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
454/15;»/“ %/ . O%d‘q V4

Herbert A. Slatery, Il
A/ Attorney General and Reporter
DYuwbu 24, 2ory

Date
Department of State Use Only

Filed with the Department of State on: //;L//O // (7!
= - Effective on: ? ’/ /0 / /\/}r/

1

Tre Hargett
scl Secretary of State
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Reguiatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

This rule may minimally affect certain small businesses that are lienholders as they shall have the duty to notify
the department of any successor-in-interest on property that has been seized.

(If applicable, insert Regulatory Flexibility Addendum here)
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This Rule has no impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This Rule establishes terms for the manner in which administrative hearings are held to determine whether or
not seized property should be forfeited to the state. The primary reason that the amendments are necessary is
the enactment of Public Chapter No. 382 (2013) which mandates that before a Forfeiture Warrant is issued that
a hearing be held if a person whose property is seized is not arrested. A secondary reason for the amendments
is housekeeping as addresses, etc. have changed since the initial effective date of the Rule.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

[ Public Chapter No. 382 (2013) |

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

| Seizing agencies, judges who issue Forfeiture Warrants, lienholders, persons whose property is seized. B

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| None. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| No impact. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
“and understanding of the rule;

| Deborah Martin and Gerry Crownover, Staff Attorneys ]

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Deborah Martin and Gerry Crownover, Staff Attorneys |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Deborah Martin, Staff Attorney Gerry Crownover, Staff Attorney
TN Department of Safety TN Department of Safety

1150 Foster Avenue 1150 Foster Avenue

Nashville, TN 37243 Nashville, TN 37243

(615) 251-5297 615) 251-5277
Deborah.Martin@tn.gov Gerry.Crownover@tn.gov
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(1) Any additional information relevant to the rule proposed for continuation that the committee requests.

| None. ]
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312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower
Nashville, TN 37243
Phone: 815-741-2650
- Fax: 615-741-5133
Email: reqister.information@tn.gov

For Department of State Use Only

Sequence Number:
Rule ID(s):

File Date:

Effective Date:

Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to T.C.A. §§ 4-5-202, 4-5-207 in lieu of a rulemaking hearing. It is the
intent of the Agency to promulgate these rules without a rulemaking hearing unless a petition requesting such
hearing is filed within sixty (60) days of the first day of the month subsequent to the filing of the proposed rule with
the Secretary of State. To be effective, the petition must be filed with the Agency and be signed by twenty-five
(25) persons who will be affected by the amendments, or submitted by a municipality which will be affected by the
amendments, or an association of twenty-five (25) or more members, or any standing committee of the General
Assembly. The agency shall forward such petition to the Secretary of State.

Agency/Board/Commission: Tennessee Department of Safety
’ Division: Legal
Contact Person: Deborah Martin, Staff Attorney
Address: 1150 Foster Avenue, Nashville, TN
Zip: 37243
Phone: (615)251-5297
Email: Deborah.Martin@tn.gov

Revision Type {check all that apply):
~ X Amendment
~ New
____ Repeal

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Tite
1340-02-02 The Rules of Procedure for Asset Forfeiture Hearings

1340-02-02-.05
1340-02-02-.06
1340-02-02-.07
1340-02-02-.08
1340-02-02-.09
1340-02-02-.10
1340-02-02-.11
1340-02-02-.12

1340-02-02-.14
1340-02-02-.15
1340-02-02-.16
1340-02-02-.17

1340-02-02-.13

Duties of the Seizing Agency |
The Legal Division

Filing Claims and Bonds

Representation by Counsel
Settlement

Motons
Service of Notice of Hearing
Continuances

Discovery

Subpoenas

~ Burden of Proof
- Order of Proceedings , )
. Default and Uncontested Proceedings
SS-7038 (September

2011) 1

Rule Number Rule Title , o

1340-02-02-.01 ‘Scope and Construction

1340-02-02-.02 Definitions o o
1340-02-02-.03 | Style, Filing and Service of Pleadings and Other Items )
1340-02-02-.04 | Time

RDA 1693



1340-02-02-.18 Common Evidentiary Problems and Precedent
1340-02-02-.19  Clerical Mistakes

1340-02-02-.20 Intervention

1340-02-02-21 | The Appeals Division 7
1340-02-02-22 Petitions for Reconsideration or a Stay
1340-02-02-23 Filing of Orders

1340-02-02-.24 _Costs of Administration and Proceedings
1340-02-02-25 Code of Conduct

1340-02-02-.26 Declaratory Orders

1340-02-02-27 | Bonding Procedure

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn. us/sos/rules/1360/1360.htm)

1340-02-02-.01 Scope and Construction.

(1)

(2)

3)

(4)

Pursuantto T.C.A. § 4-5-219, T.C.A. § 40-33-214, and T.C.A. §53-11-201(j), the Tennessee Department
of Safety hereby adopts the-following these rules Rules to be used in the administration and conduct of
contested cases concerning property seized pursuant to the Tennessee Drug Control Act; T.C.A. § 53-11-
201, et seq.; T.C.A. §55-10-403-etseqg: §55-10-414; and T.C.A. § 55-50-504, et-seq- T.C.A. § 55-50-
506, T.C.A. § 55-5-108, and any other statute pursuant to which the depariment holds asset forfeiture
hearings. These rules Rules apply instead of the Uniform Rules, Chapter 4360-4-4-04+thru-20 1360-04-
01, et seq. and any successor or additional rules thereto.

Any provision of these rules, except Rules 1340-2-2-.06, .21 and .25, may be suspended by the
commissioner upon motion by a party where clearly warranted in the interest of justice. Any suspension
order must be in writing with a reason given for the suspension. The suspension order must be served by
the commissioner on all parties to a contested case in which a suspension is ordered.

These rules Rules shall be construed to secure the just, speedy, and inexpensive determination of claims
and notices-of seizure Notices of Seizure. Where appropriate and to the extent necessary to secure just,
speedy, and inexpensive determinations, any procedural matter that is not specifically addressed by
these rules may be addressed by reference to provisions of state or federal law. For guidance, reference
should first be made to T.C.A. § 40-33-201, et seq., and the Tennessee Drug Control Act, or T.C.A. § 53-
11-201, et seq., or T.C.A. §55-10-403,etseq- § 55-10-414, or T.C.A. § 55-50-504, et seq., or T.C.A §
55-50-5606, or T.C.A. § 55-5-108, or any other statute pursuant to which the department holds asset
forfeiture heanngs as appllcable and second, to the Uniform Admmlstratlve Procedures Act. third;-to-the

Rmesef—AppeHate—Preeedwe These proceedlngs are not exclusnvely governed by the Tennessee Rules
of Evidence—{See -C-A-§4-5-313(1)) (See T.C.A. § 4-5-313(1)).

For matters outside the definition of “rule” by the UAPA, T.C.A. § 4-5-102(10), nothing in these rules shall
prohibit the use of informal policies and internal procedures for the administration of the Act and the
handling of seized property.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-214 as amended by Public Chapter 910 (1996) and Public Chapter
959 (1996) and 53-11-201(j). Administrative History: Original rule filed December 5, 1994; effective February 18,
1995. Amendment filed October 31, 1996; effective February 28, 1997.

1340-02-02-.02 Definitions.
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Act. T.C.A. § 40-33-201, et seq., as amended, or T.C.A. § 53-11-201, et seq., as amended, or T.C.A.
§55-10-403; et seq- 55-10-414, as amended, or T.C.A. § 55-50-504, et-seq., as amended, or T.C.A. §
55-5-506, as amended, or T.C.A. § 55-5-108, as amended, or any successor law(s).

Administrative Judge. An employee or official of the administrative procedures division of the office of the
secretary of state or the department licensed to practice law and authorized by the commissioner (0
conduct contested case proceedings. Wherever the term “adiministrative judge” is used in these rules, itis
intended to include reference to the term "hearing officer” or “commissioner,” in cases in which a hearing
officer or the commissioner conducts the proceedings. For purposes of these rules, a hearing officer is an
employee or official of the office of the secretary of state or the department, not licensed to praciice law,
and authorized by the Commissioner to conduct a contested case proceeding.

Administrative Procedures Division. The division of the Department of State that supplies administrative
judges to hear contested cases pursuant to the UAPA. Inthe-event If the Ageney-depariment utilizes
employs an administrative judge from the Administrative Procedures Division, the initial or final order shall
not be deemed entered until the initial or final order has been filed with the Administrative Procedures
Division. Hereinafter, the Administrative Procedures Division may be referred to as “APD".

Address: Administrative Procedures Division,

Department of State, 47th-Floor,-James-K-Polk Building,-Nashville; Tennessee 37219,

8" Floor, William R. Snodgrass Tower

312 Rosa L. Parks Avenue

Nashville, Tennessee 37243-1102

Telephone number: (615) 741-7008 FAX. (615) 741-4472

Agency—The-Tennessee-Departmentof Safety:

Appeals Division. The division of the department designated by the commissioner to administer certain
contested case orders and all appellate matters under the Act, including but not limited to final orders,
Interiocutory Appeals, Petitions for Reconsideration, Petitions for a Stay, Appeals of an Initial Order, and
Notices of Review of an Initial Order.

Address: Appeals Division;

Tennessee Department of Safety;

1150 Foster Avenue;

Nashville, TN 37248-1000. 37243
Telephone number; (615) 254-52968-251-5114 FAX: (615) 2563-4622

Claim. A claim is a written request, signed under oath, for a hearing by a claimant seeking to recover an
alleged interest in seized property. A claim must conform to Rule 1340-02-02-.07.

Claimant. A person who files a claim alleging an interest in seized property.

Contested Case. Administrative in rem forfeiture proceeding whereby the entire world's inferest in seized
property is determined.

Commissioner. The commissioner of the Tennessee Department of Safety.
Department. The Tennessee Department of Safety.
File(d). Actual receipt by the Legal Division.

Judge. Judges and magistrates shall inciude (1) the judges of the Supreme Court; (2) the judges of the
circuit, criminal, and chancery courts; (3) judicial commissioners; (4) judges of the courts of general
sessions; (5) city judges in cities and towns; and (8) judges of juvenile courts.

5§8-7038 (September 2011) 3 RDA 1693



(12)

(18)

(20)

(21)

(22)

(23)

Legal Division. The division of the department designated by the commissioner to receive for filing all
pleadings in contested case proceedings under the Act, o maintain the record in contested case
proceedings under the Act, and to administer the Act as set out in these rules.

Address: Legal Division, Tennessee Department of Safety;
1150 Foster Avenue;

Nashville, TN 37249-4000- 37243,

Telephone number: (615) 251-5296 FAX: (615) 632-7918

Notice of Seizure. Writing Department created form given to a person potentially having an interest in
seized property.

Party to a Contested Case. The department all claimants-and-intervenors and the persons and entities
who have properly filed pursuant to T.C.A. § 40-33-201, ef seq. and any other applicable statute to

protect thelr interest in the seized property. are-partiesto-a-contested-case-

Pauper's Oath. The Uniform Civil Affidavit of Indigency which must be completed and signed before a
notary by any potential claimant alleging that the claimant cannot pay the cost bond.

Person. Any individual, partnership, corporation, association, or governmental subdivision - ,including any
agency, division, or department of government, or public or private organization of any character.

Pleadings. The notice of seizure, the claim, and any motions, memoranda, responses, answers, orders,
notices, title searches, or other paper filed with the Legal Division shall comprise the pleadings in a
contested case.

Record. All items in a contested case filed with the Legal Division, including any pleadings, transcripts
and exhibits, orders, or other items, and if an administrative judge has been utilized, all items set forth
above plus any initial and final orders.

Secured Party. The holder of a security interest in the seized property pursuant to T.C.A. § 47-9-301.

o} ed-in tha orcin a ~Wallla M- the-meaninag-o a!

Seizing Agency. Any perseon entity authorized to seize property pursuant to the applicable Act.

Seized Property. Any property, including-a-conveyanee; excluding real property, seized pursuant to the
Act.

UAPA. The Tennessee-Uniform Administrative Procedures Act, T.C.A. § 4-5-101, et seq.

Working Day. Any werking day or part of the day on which state offices are open for business.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed October 31, 1996;
effective February 28, 1997.

1340-02-02-.03 Style, Filing and Service of Pleadings and other ltems.

(1)

All pleadings and other items required to be filed with the Legal Division and Appellate Division by a time
certain shall be filed by delivery in person or in any other manner, including mail-or facsimile
transmission, so long as they are actually received within the required time period. Any document
received after regularly scheduled business hours shall be date stamped as of the next business day.
Regularly scheduled business hours for the Legal Division are as follows: For the Central Time region of
Tennessee 8:00 AM-4:30 P.M. C.S.T. (C.D.8.T.) and for the Eastern Time region of Tennessee §:00
AM-430 PM EST(EDST)
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(2) A claim filed by facsimile transmission must be accompanied by a cost bond or a pauper's oath in
accordance with Rule 1340-02-02-.07 (5)(d), and (5)(e). (Rauper's Oath)-

(3) Discovery materials that are not actually introduced as evidence need not be filed, except as set forth in
Rule 1340-02-02-.13(3).

(4) A party shall serve copies of any filed item on all parties, by hand delivery, by mail or by any other means
allowed per by Rule 5; of the Tennessee Rules of Civil Procedure. Each pleading or other item shall
contain a certificate of service indicating that copies have been served upon all parties. fthe
Administrative Procedures Division-is-involved; The administrative judge conducting the contested case
proceeding must also be served.

(5) A “Notice of Hearing” filed by the Legal Division in compliance with T.C.A. § 4-5-307(b) shall bear a
caption and include a Department assigned contested case number. All subsequent pleadings or other
items filed must bear this same caption and the contested case number. All claims filed on a particular
seized property shall receive the same contested case number.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995,

1340-02-02-.04 Time.

(1) Pursuant to T.C.A. § 40-33-208, any person claiming any interest in seized property shall file a claim
within thirty (30) days after receipt of notice from the department of a Forfeiture Warrant being issued.
This time cannot be extended.

{a) Any potential claimant who is not notified by the department and who could not reasonably be
discovered pursuant to a search of the applicable public records shall have thirty (30) days from
the date of the forfeiture warrant to file a claim.

(2) In computing any period of time prescribed or allowed by statute, rule, or order, the date of the act, event
or default after which the designated period of time begins to run is not included. The last day of the
period so computed is included unless it is a Saturday, a Sunday, or a legal holiday, in which event the
period runs until the end of the next day which is neither a Saturday, a Sunday nor a legal holiday. When
the period of time prescribed or allowed is less than seven (7) days, intermediate Saturdays, Sundays,
and legal holidays shall be excluded from the computation.

(3) Except in regard to the filing of a claim as noted above in subparagraph Paragraph (1), petitions for review
under T.C.A. §§ 4-5-315, 4-5-317, 4-5-322, and 40-33-213, acts under Rules 1340-02-02-.05, .06 and .10(3)(b),
or where otherwise prohibited by law, when an act in a contested case is required or allowed to be done at or
within a specified time, the administrative judge may, at any time;

(a) with or without motion or notice, order the period enlarged if the request is made before the expiration
of the period originally prescribed or as extended by previous order, or

(b) Upon motion made after the expiration of the specified period, permit the act to be done late, where
the failure to act was the result of excusable neglect. Nothing in this section shall be construed to allow
any ex parte communications concerning any issue in the proceedings that would be prohibited by T.C.A.
§ 4-5-304.

(4) Mail Rule. This part does not apply to the filing of claims or administrative or judicial appeals from an
initial or final order. Except as noted above, whenever a party has the right or is required to do some act
or to take some proceedings within a prescribed time after the service of a notice or other paper and the
notice or paper is served by mail, three (3) days shall be added to the prescribed period.
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Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.05 Duties of the Seizing Agency.

6} (1)

4 (2)

Upon the seizure of any personal property subject to forfeiture pursuant to T.C. A, §40-33-201 the seizing
officer shall provide the person found in possession of the property, if known, a receipt titled a Notice of
Seizure. Such Notice of Seizure shall contain the following:

{(a) A general description of the property seized and, if the property is money, the amount seized;

{b) The date the property was seized and the date the notice of seizure was given to or mailed to the
person in possession of the seized property;

{c) The vehicle identification number (VIN) if the property seized is a motor vehicle;
{(d) The reason the seizing officer believes the property is subject {o seizure and forfeiture;
(e) The procedure by which recovery of the property may be sought, inciuding any time periods

during which a claim for recovery must be submitted; and

(f) The consequences that will attach if no claim for recovery is filed within the applicable time
period.

Once personal property is seized pursuant to the-applicable a provision of law that requires the issuance
of a forfeiture warrant, no forfeiture action shall proceed unless a forfeiture warrant is issued in
accordance with T.C.A. §40-33-204 by a general sessions, circuit, criminal court or popularly elecled city
judge as defined in the Act. Such forfeiture warrant shall authorize the institution of a forfeiture
proceeding.

if an arrest was made at the time of the seizure, the officer making the seizure or the officer's designee
shall apply for a forfeiture warrant by filing an affidavit within five (5) working days following the property
seizure. The forfeiture warrant shall be based upon proof by affidavit and shall have attached fo it a copy
of the Notice of Seizure. The affidavit in support of the forfeiture warrant shali state the following:

(a) The legal and factual basis making such property subject to forfeiture;

1. If the owner of the property was not the person in possession of the property at the time
of seizure, and it can be determined from public records of titles, registrations, or other
recorded documents, and the seizing agency intends to forfeit the owner’s interest, then
the seizing agency must state the legal and factual basis for forfeiture of such owner's
interest in the property.

2. If the interest of a secured party with a duly perfected security interest as reflected in
public records of titles, registrations, or other recorded documents is sought to be
forfeited, then the seizing agency must state the legal and factual basis for forfeiture of
such secured parties party's interest.

The seizing officer may ask the judge for an additional ten (10) days to seek a forfeiture warrant. The
seizing officer may assert to the judge that such officer is unable to determine the owner of the seized
property or whether the owner’s interest is subject to forfeiture within the required five (5) day period.

If the person in possession of the property is not the registered owner as determined from public records
of titles, registrations, or other recorded documents, the officer may submit certain indicia of ownership to
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the judge which proves that the possessor is nonetheless an owner of the property. Such indicia of
ownership shall include, but is not limited to the following:

(a) How the parties involved regarded ownership of the property in question;

(b) The intentions of the parties relative to ownership of the property;

(c) Who was responsible for originally purchasing the property;

(d) Who pays any insurance, license or fees required to possess or operate the property;
(e) Who maintains and repairs the property;

f Who uses or operates the property;

(9) Who has access to use the property;

(h) Who acts as if they have a proprietary interest in the property.

Upon the seizure of any personal property subject to forfeiture pursuant to T.C.A. § 40-33-201 where the
person in possession is not arrested, the seizing officer shall provide the person found in possession of the
property, if known, a notice eniitied "Notice of Forfeiture Warrant Hearing”. This notice shall contain the
following:

(a) The date, time, and court in which the seizing officer will be seeking a forfeiture warrant against
the seized property pursuant to T.C.A. § 40-33-204;

{b) A statement that the person in possession is entitled to a appear in court at the stated date and
time {o confest the issuance of a forfeiture warrant against the seized property and that this
hearing shall be civil in nature pursuant to T.C.A. § 40-33-204(b); and,

(c) A statement that if the person in possession does not appear in court, a forfeiture warrant may be
issued and the property subject to the forfeiture process set forth in title 40, chapter 33, part 2
and as stated on the Notice of Seizure.

If no arrest was made at the time of the seizure, the officer making the seizure shall present to the

court, at the date and time specified on the Notice of Forfeiture Wayrant Hearing, the application far a
farfeiture warrant, the affidavit in support, the notice of seizure, and the notice of forfeilure warrant hearing.
At the hearing on the forfeiture warrant application, the court shall:

(a) Review the application for a forfeiture warrant and the affidavit in support and take testimony from
the seizing officer regarding the probable cause to issue a forfeiture warrant, including any
testimony as may be required in this section; and

(b) Review any evidence presented by and take testimony from the person in possession at the time
of the seizure regarding why no probable cause exists to issue a forfeiture warrant,

{c) If the person in possession at the time of the seizure does not appear at the hearing and has
received notice of the hearing, then the court shall review the application for a forfeiture warrant
ex parte as under subsection (b)(2).

(d) The taking of testimony shall consist solely of the judge putting the seizing officer and person in
possession under oath and asking questions to determine if probable cause exists for a forfeiture
warrant to be issued. Any examination by the judge of the seizing officer shall in no form or
manner extend to whether the seizure is part of an ongoing investigation, nor shall the judge's
examination extend in any form or manner to the source of any confidential information used in
making a stop leading to seizure of the property.

(8) All hearings on applications for forfeiture warrants pursuant to paragraphs 6 and 7shall be recorded and

made available to any party requesting them, and the same shall he admissible as evidence.
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(56)(9) The seizing agency shall send a Notice of Seizure, Affidavit, Notice of Forfeiture Warrant Hearing, i
applicable, and Forfeiture Warrant pursuant to T.C.A. § 40-33-204(e) to the Legal Division within seven
(7) working days of the issuance of the Forfeiture Warrant. The Legal Division shall stamp the
aforementioned documents with the date and time of receipt.

£A(10) The seizing agency shall not use or release any seized property unless and until an order of forfeiture has
become final by the expiration of any relevant appeal time and the department has received payment of
assessed costs in aceord accordance with Rule 1340-02-02-.24,

{8)(11) The seizing agency shall cooperate with the Legal Division in that division's effort to administer the Act. In
the absence of cooperation, and within the discretion of the staff attorney handling a particular claim, the
department may settle a claim.

Authority." T.C.A 8§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended; and-53-11-201, et seq. and Public
Chapter No. 382 {2013). Administrative History: Original rule filed December 5, 1994; effective February 18,
1995,

1340-02-02-.06 The Legal Division.

(1) The Legal Division is designated by the commissioner to receive for filing all pleadings in contested case
proceedings under the Act, to maintain the record in contested case proceedings under the Act, and to
administer the Act as set out in these rules.

(2) Upon receipt of a Notice of Seizure, Affidavit and Forfeiture Warrant the Legal Division shall:
(a) Search for potential claimants and secured parties by;: ameong-otherthings;
1. reviewing the netices-ef seizure; Notice of Seizure and the forfeiture warrant,

2. checking sut the vehicle’s identification number, registration, and title in appropriate
public data bases,

3. checking the secured party address file created under subparagraph 2(f) 2(g) of this rule
Rule, erand

4, checking other sources of indicia of ownership as may be appropriate for the property
seized.
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©)

(b)

()

Take steps to notify each potential claimant and secured party unearthed through the search
performed under subparagraph (2)(a) of this rule Rule, reflected on a notice-of seizure Notice of
Seizure, or related by a seizing agency after the filing of a Notice of Seizure.

All potential claimants and secured parties shall be sent notification to their last known address
that a Forfeiture Warrant has been issued. The notice shall state the name of the potential
claimant or secured party, the name of the person(s) in possession of the seized property, give a
general description of the seized property, the reasons for the seizure, the procedure by which
recovery of the property may be sought, including the time period in which a claim or proof of
security interest shall be filed with the Legal Division, and the consequences of failing to file within
the time period.

Any potential claimant who is not notified by the department and who could not reasonably be
discovered pursuant to a search of the applicable public records shall have thirty {30) days from
the date of the Forfeiture Warrant to file a claim.

Notice to a potential claimant or secured party shall be given in accordance with state and

federal constitutional requwements Suehﬂeheemas,tb&pmven—byﬂet{eesem—te%petennal

pa#y—&last—lenewnadd;es& Such notice to a potentlai cla mant ora becured party may be praven
by any method used by the United States Postal Service o inform its users of the date of delivery

of certified mail.

1. When the potential claimant or secured party or an agent or other representative of the
potential claimant or secured party refuses to accept delivery and it is so stated in the
retum receipt of the United States Postal Service, the written return receipt if returned
and filed in the case shall be deemed an actual and valid service of the notice. Service by
mail is complete upon mailing. For purposes of these rules, the United States Postal
Service notation that a properly addressed registered or certified letter is “unclaimed,” or
other similar notation, is sufficient evidence of the potential claimant's refusal to accept
delivery.

If no claim or proof of security interest is received by the conclusion of the thirtieth (30th) day
after the date of the potential claimant’s or secured party’s receipt of the Notice of Forfeiture
Warrant sent by the Legal Division, seized property shall be forfeited to the state for disposition
under the Act. A final order shali be issued. The final order shall be sent to each potential
claimant and secured party and the person in possession of seized property.

A secured party may at any time notify the Legal Division — Nashville in writing of any address or
addresses that it wishes the Legal Division to use when ferwarding sending a Notice of Forfeiture
Warrant to that secured party. The Legal Division shall keep the requested address or addresses
on file until notified otherwise in writing by the secured party. Upon receiving written notification of
address or addresses from a secured party in accordance with this rule, that shall be the primary
address or addresses that the Legal Division shall use when forwarding sending a Notice of
Forfeiture Warrant to that secured party until notified otherwise in writing by the secured party.

Upon receipt of a claim, the Legal Division shall within thirty (30) days of such receipt establish a hearing
date and set such case on the a docket. Nothing in this-section these Rules shall be construed as
requiring the hearing to be conducted within the thirty (30) day period. Only the cases on the docket may
be heard on the merits on that day and at that time.

The commissioner designates the Legal Division to administer the forfeiture of seized property, to make
settlements on behalf of the department and seizing agency, te-issue-Final-Orders; and to prosecute on
behalf of the department all contested cases under the Act. The Legal Division, in its discretion, may
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associate with third party attorneys, e.g., district attorneys, seizing agency atterneys, efc., 1o prosecute
the contested cases under the Act.

Authority: T.C.A. §§ 4-3-2009, 4-5-202, 4-5-219, 4-5-308, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendments filed
August 9, 2007; effective December 28, 2007.

1340-02-02-.07 Filing Claims and Bonds.

) Filing Claims. A elaimfiled-by-a-claimant properly filed claim commences a contested case proceeding
under the Act. Each claimant shall file a separate claim, except a husband and wife with common
interests may file a single claim but each must sign the claim.

(2) The Legal Division shall stamp or write on the claim the date that a claim is received. Any docurnent
received after regularly scheduled business hours shall be date stamped as of the next business day.
Regularly scheduled business hours for the Legal Division are as follows: For the central time region of
Tennessee §:00 AM-4:30 P.M. C.8.T. (C.D.8.T) and for the eastern time region of Tennessee 800
AM-4:30 PM EST(EDST)

3) A purported claim that does not comply with-subparagraph Paragraph (4) of this rwle Rule does NOT
commence a contested case proceeding and does NOT stay the thirty (30) day filing time. Claims not filed
by an attorney may be reviewed less stringently.

4) Claim.

(a) A claim is a written request, signed by the claimant, seeking to recover an alleged interest in
seized property. If the claimant is an individual, the claim must be signed by the claimant and/or
claimant's attorney. If the claimant is a business entity, the claim must be signed by an individual
whose authority to sign is reflected on the claim. Claims shall be filed with the Legal Division at
the address below within thirty (30) days of notification of a seizure forfeiture warrant. A claim
must set forth the following:

4 Aclaim-mustsetforth-the following:
1. The full name of claimant.
4 2. The address where claimant will accept mail.
(H} 3. The telephone hnumber where claimant can be reached.
fvy 4. Identification of the seized property in which claimant asserts an interest.
&4 5. The nature and extent of claimant's interest in the seized prdperty.
4y 6. Avalid cost bond or Pauper's Oath per part Paragraph (5) below.

(b) If a secured party with a duly perfected security interest receives notification pursuant to T.C.A. §
40-33-204(g) that a forfeiture warrant has been issued with regard to such secured property, such
secured party must submit proof of the security interest (copy of title and security agreement) to
the department within thirty (30) days of receipt of such notification in order for the provisions of
this subparagraph to apply. A secured party with a duly perfected interest or any successor in
interest to such secured party who does not receive notice of intent to forfeit such interest
pursuant to T.C.A. § 40-33-204(b)(3), need not file a claim to preserve any right such party may
have to such property. However, it shall be the duty of the lienholder who receives notice
pursuant to T.C.A. § 40-33-204(g) to inform the department that there is a successor-in-interest.
Upon receiving proof of a security interest, no cost bond or other pleadings need be filed by the
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secured party or successor in interest in order to protect its interest in the seized property or to
assert a claim to the property as provided in T.C.A. § 40-33-206. If the department notifies a
secured party that it intends to seek forfeiture of the secured party’s interest, it shall seek a
forfeiture warrant against such secured party as provided in T.C.A. § 40-33-204(b). Upon
receiving notice that such a forfeiture warrant has been issued, the secured party is required to
file a claim for the property as provided in this part.

Any secured party, other than one described above, or any successor-in-interest to such secured
party may file a claim for seized property by complying with the provisions of T.C.A. § 40-33-206,
within thirty (30) days of the date the forfeiture warrant is issued.
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DyerHenry Tipton
Fayette-Lake Weakley

C. Claims, proof of security interests and any other filings in a contested case should be mailed or
sent by facsimile to the Legal Office that serves the county in which the seizure took place:

[ Legal Division - Nashville: B
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Bedford Jackson Putham Legal Division - Nashville

Cannon Lawrence Rohettson Tennessee Department of Safety
Cheatham Lewis Rutherford 1150 Foster Avenue,

Clay Lincoln Smith Nashville, TN 37243

Cumberland Macon Stewart

Davidson Marshall Sumner Telephone number: (615) 251-5296
DeKalb Maury Trousdale Facsimile: (815) 532-7918

Dickson Montgomery Wayne

Giles Moore White

Hickman Overton Williamson

Hauston Perry Wilson

Humphreys Pickett

Legal Division - East

Anderson Grundy Morgan Legal Division - East Tennessee
Bledsoe Hamblen Polk Tennessee Department of Safety
Blount Hamilton Rhea 7175 Strawberry Plains Pike, Ste. 102
Bradley Hancock Roane Knoxville, TN 37914

Campbell Hawkins Scott

Carter Jefferson Sequatchie Telephone Number: {(865) 594-6519
Claiborne Johnson Sevier Facsimile: (865) 594-5311

Cocke Kriox Sullivan

Coffes Loudon Lnicoi

Fentress McMinn Union

Franklin Marion Van Buren

Grainger Meigs Warren

Green Monroe Washington

Legal Division - West:

Benton Gibson Lauderdale Legal Divisian - West Tennessee
Carroll Hardeman McNairy Tennessee Department of Safety
Chester Hardin Madison 6174 Macon Road

Crockett Haywood Obion Memphis, TN 38134

Decatur Henderson Shelby

Dyer Henry Tipton Telephone Number: (801) 372-0622
Fayelte Lake Weakley Facsimile: (901) 372-1294

Note: Claimants and secured parties may file at the Nashviile address for any property seizure pursuant

to the Act, regardless of the county of seizure.

(5) Cost Bonds. A claim shall have a valid cost bond; or no contested case proceeding will commence. The
following will be considered a valid cost bond:

{a)yGCash-

3 (a)

Money order or cashier’s check.

e} (b) Attorney’s check. Only checks from an attorney licensed to practice law in the State of Tennessee

) (0)

will be accepted.

Surety. The commissioner may accept a surety signed by an attorney licensed to practice in the
State of Tennessee, a bond from a licensed bonding company approved by the commissioner, or
a corporate surety bond.

(e} (d) InFormaPauperis. Pauper's Oath. Any individual claimant may file a claim without alse filing a
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completed, signed and notarized, provided by the department. reflecting-the-financial-position-of
the-individual-claimant-The factors that will be considered by the department in determining
indigence are yearly income, the value of real and personal property owned, and debts, other
household income, and whether or not the claimant has hired an atlorney to represent the
claimant.

£ (e) To be avalid cost bond, any of the above bonds must be filed with the commissioner; Legal
Division and not with the seizing agency.

(g} (f) 1 acostbond or a pauper’s oath Civil-Affidavit-of Indigeney is rejected, then claimant shall have
ten (10) days from receipt of notification by Certified United States Mail Return-Reseipt
Reguested, or 10 days from the return to the department of the unclaimed notice:

1. To request a hearing on the improper cost bond or pauper’s oath, Failure to request a
hearing is deemed a waiver of claimant’s right to a hearing on the improper cost bond or
pauper's oath and shall result in rejection of the claim; or

2. To provide a proper cost bond.

(6) Debarment. No check, surety, or bond shall be accepted from any persen- atiorney or bonding company
that has failed to pay costs pursuant to a previous cost bond within thirty (30) days of notice by the
department to pay. A claim accompanied by a cost bond from a debarred attorney or bonding company
shall not commence a contested case proceeding.

(7) Bonding Out Seized Property. Bond for release of seized property for safekeeping purposes only shall
consist of the following:

(@) Pending any contested case proceeding to recover a vehicle, aircraft or boat, the commissioner
may bond out such seized property for its retail value per the N.A.D.A., Southeastern Edition for
vehicles and boats and per a source approved by the commissioner for airplanes to a claimant
who has established a right to immediate possession. The bond may be revoked at the discretion
of the commissioner.

1. If the property seized was other than the property stated above, the bond shall be in an
amount equal to two times the retain retail value of the property.

2, If the property seized was a motor vehicle titled in the name of one or more persons who
are not secured parties, the bond shall be in an amount equal to the N.AD.A,,
Southeastern Edition, retail value of the vehicle.

(b) A secured party may obtain immediate possession of the seized property by executing a bond
provided-in-subparagraph-{a}2) in an amount equal to two (2) times the retail value of the
property or by executing an annual bond or letter of credit with a regulated financial institution in
the amount of twenty-five thousand dollars ($25,000). Upon submitting proof of such bond or
letter of credit, the department or seizing agency shall release the property to the secured party.

(c) The following will be considered valid bonds:
1. Cashier’s check or money order.
2 Cash:
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3 2. Bond from a bonding company licensed in the State of Tennessee and approved by the
commissioner.

4: 3, An annual bond or letter of credit with a regulated financial institution in the amount of
twenty-five thousand dollars ($25,000) submitted by a secured party.

(o) Bonded out property shall be returned in the same condition as of the date of the bond-out order.
if the bonded out property is returned in worse condition or not at all, at any settlement or
contested case hearing, the bond shall be substituted for the bonded out property.

Authority: T.C.A. §§ 4-3-2009, 4-5-202, 4-5-219, 4-5-308, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed
August 9, 2007; effective December 28, 2007.

1340-02-02-.08 Representation by Counsel.

(1)

()

(4)

(5

(6)

)

(8)

Any individual party in a contested case may represent himself or herself. A business entity may
participate through an authorized representative such as an officer, director or appropriate employee.

Any party to a contested case may be represented, at his or her own expense, by an attorney either
licensed in the State of Tennessee or in another state if approved by the administrative judge pursuant to
subsection Paragraph 9 of this rule. If a claimant cannot afford to hire an attorney, then free or low-cost
counsel might be available from a number of sources.

A party to a contested case may not be represented by a non-attorney, except where Federal law
requires.

The State-Legal Department Division shall notify all parties in a contested case hearing of their right to be
represented by counsel. An appearance by a party at a hearing without counsel may be deemed a waiver
of the right to counsel.

Entry of an appearance by counsel shall be made by:

(a) the filing of pleadings signed by counsel;
(b) the filing of a formal or informal notice of appearance signed by counsel; or
(c) appearance as counsel at a prehearing conference or a hearing.

After appearance, it is the affirmative duty of counsel to keep the Legal Division notified of a current
address and telephone number where counsel can be reached by mail and phone.

After appearance of counsel, all pleadings and other items shall be served by the parties upon counsel
and not the claimant.

Counsel cannot withdraw except upon motion granted by the administrative judge.

Out-of-state counsel shall comply with T.C.A. § 23-3-103(a} 23-1-108 and Supreme Court Rule 19,
except that the affidavit referred to in Supreme Court Rule 19 shall be filed with the Legal Division and
approved by the administrative judge.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-305, 40-33-201, et seq., as amended, and 53-11-201, et
sed. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.
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1340-02-02-.09 Settlement.

M Settlements are encouraged. After a timely valid claim has been filed, the claimant may enter into a
written settlement agreement with either the department or the seizing agency. All settiements are subject
to approval by the department. If a claim is filed timely with a settiement agreement, costs may be
reduced.

(a)

(b)

(©)

(€)

A settlement agreement shall reflect the terms of the settlement on a form provided by the Legal
Division. It must be signed by the claimant and/or claimant’s counsel and the designated authority
of the seizing agency and/or the department.

The commissioner may- shall enter a final order of settlement that incorporates the settlement

agreement. The final order shall be filed-with-the-Legal Division-and served on the claimant and

the seizing agency, with a copy maintained in the Legal Division’s case file.

Upon entry of a final order of settlement and upon the parties’ compliance with its terms, the
seized property shall be released to the claimant or forfeited to the state for disposition under the
Act.

The final order of settlement may provide that the failure of a claimant to comply with the terms of
the order may result in the forfeiture of the seized property to the state subject to the disposition
of any other timely, valid claim. Prior to the issuance of the final order in &4 case where the
claimant has failed to comply with the order of settlement, the claimant shall have the opportunity
to appear in a show cause hearing.

The seizing agency shall not release any property until it has received a final order.

(2) The administrative judge shall not, in any way, interfere in any settlement negotiations or render advice to
either party atthe-hearing during settlement negotiations.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-305, 40-33-201, et seq., as amended, and 53-11-201, et
seq. Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.10 Motions.

(1) Scope.
(a)

This rule applies to all motions in a contested case proceeding. Motions in a contested case
before the administrative judge shall be filed with the APD with a copy certified to the Legal
Division and other parties. All other motions shall be filed with the Legal Division with a copy
certified to the other parties. Each party shall be responsible for filing its own motions and/or
pleadings. The department is not responsible for filing another party’s motions or ensuring timely
filing with the APD, the commissioner or any court,

Parties to a contested case proceeding are encouraged to resolve matters on an informal basis;
however, if efforts at informal resolutions fail, any party may request relief in the form of a motion.
Motions shall state why the motion should be granted and the grounds upon which movant relies.
Each motion which is based on a legal issue shall be accompanied by a memorandum of law.
Failure to submit a memorandum in support of a motion will result in the striking of a the motion.

Parties to a contested case proceeding should bring matters to the attention of the administrative
judge and opposing parties before a hearing on the merits in order to avoid delay at the hearing.
Certain motions, set out in part subparagraph (3)(b) of this Rule, must be made at a particular
time. If there is inadequate prior notice of a motion, then the administrative judge shall grant a
continuance to the non-moving party if to proceed would prejudice the non-movant's case.
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©)

(5)

Rulings and Interlocutory Appeals.

(a) All decisions on motions shall be made by the administrative judge and shall be reviewable on
interlocutory appeal to the commissioner.

(b) Interlocutory appeals to the commissioner shalLb&gevemedJeythestandaFds—eﬁRenes—QanM&
wdg&e#md—and#vhat—lawquiaet&apepeievan% shall be accompamed by a A memorandum of
facts and law. .

(c) This Rule does not preclude the administrative judge from convening a hearing on motions or
converting a prehearing conference to a hearing at any time pursuant to T.C.A. §4-5-306(b) to
consider any question of law. Per T.C.A. § 40-33-209(c), all hearings shall be recorded.

Time Limits.

(@) Each A party may file a written response to any motion within seven (7) days of the date the
motion was filed. Motions shall be submitted for disposition after responses are filed or after the
expiration of time for filing such response, unless oral argument is granted.

(b) Certain motions shall be made in writing at least ten (10) days prior to a hearing on the merits.

These motions are:

1. motions to suppress evidence for any reason,

2. all discovery motions,

3. motions asserting an affirmative defense,

4. motions for the testimony of a departmental keeper of the record, and
5. motions for the testimony of a toxicologist,

Failure to file a motion timely will result in the striking of the motion.

Oral Argument.

(a)

A party may request oral argument on a motion by stating in the caption of a motion underneath
the docket number: “Oral Argument Requested.” Oral argument may be unnecessary and will be
granted within- at the discretion of the administrative judge. If oral argument is requested, the
motion may be argued electronically per 7.C.A. § 4-5-312,

Affidavits; Briefs and Supporting Statements.

(a)

(b)

(c)

Motions and responses thereto shall be accompanied by all supporting affidavits and briefs or
supporting statements. All motions and responses thereto shall be supported by affidavits for
facts relied upon which are not of record or which are not the subject of- to official notice.
Affidavits shall set forth only facts which are admissible in evidence under T.C.A. § 4-5-313, and
to which the affiants are competent to testify.

In the discretion of the administrative judge, a party may be required to submit additional briefs or
supporting statements pursuant to a schedule established by the administrative judge.

Affidavits shall be admitted into evidence pursuant to T.C.A. § 4-5-313 (2).
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(6) Disposition of Motions; Drafting the Order.

(a) The administrative judge shall render a decision on the motion by issuing either a written order or
a verbal ruling on the record. The administrative judge may instruct the prevailing party to prepare
and submit an order. If the ALJ does not intend {o issue a writlen order, the ALJ shall state such
intention on the record and the date of the record shall be the effective date of such order.

(b) The administrative judge shall file the order in the Administrative Procedures Division and serve

the order upon the parties and-file-it-with-the-Legal-Bivision.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-308, 4-5-312, 4-5-313, 40-33-201, et seq., as amended,
and 3-11-201, et seq. Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.11 Service of Notice of Hearing,

0] At a reasonable time prior to a hearing, a “Notice of Hearing” shall be filed by the Legal Division and
served on all parties, per Rule 1340-2-2-.03(4).

(2) In serving a “Notice of Hearing,” the Legal Division shall rely upon the addresses of record as given by a
claimant or by claimant’s counsel. Proof of service per Rule 1340-2-2-.03(4) to the addresses of record
shall establish a rebuttable presumption that claimant or claimant’s counsel received notice of the hearing
date.

(3) Notice of hearing for a second or subsequent settmg of the heanng WI|| be by certified mail, return receipt
requested. -
notification—Such notaos may be proven as set forth in Rute 1340 02 02 06 (). Ciaamants and their
attorneys shall have an affirmative duty to notify the Legal Division in writing of any change in address.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-307, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.12 Continuances.

)] Because of the volume of cases, continuances are discouraged. However, a continuance may be granted
upon good cause shown at any stage of the contested case. The need for a continuance shall be brought
to the attention of all parties and the administrative judge as soon as practicable.

(2) If rulings on preliminary motions at a hearing on the merits cause prejudice to a party who received
inadequate notice of the motion prior to the date of the hearing, then a continuance shall be granted.

(3) Any case may be continued by mutual consent of the parties.
4) A continuance shall be granted rather than a default or dismissal for failure to appear at the first setting of
a case.

Authority: T.C.A. §§4-3-2009, 4-5-219, 4-5-301(b), 4-5-308, 4-5-312, 40-33-201, et seq., as amended, and §53-
11-201, et seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.13 Discovery.

) Parties are encouraged to conduct discovery informally, in order to avoid undue expense and delay in the
resolution of the contested case proceeding. When such attempts have failed, or where the complexity of
the case is such that informal discovery is not practicable, discovery may be guided by reference as-set

eutat-Rule1340-2-2-04(3)- to Rule 26.01 of the Tennessee Rules of Civil Procedure.
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(3)

(4)

(5)

Discovery shall be completed at least ten (10) days prior to a hearing on the merits. Upon motion of a
party or the administrative judge, the administrative judge may order that the discovery be completed by a
date certain.

Any motion to compel discovery, motion to quash, motion for protective order, motion to enlarge the
permitted number of interrogatories, or other discovery-related motion, shall:

(a) quote verbatim the interrogatory, request, question, or subpoena at issue, or be accompanied by
a copy of the interrogatory, request, subpoena, or excerpt of a deposition which shows the
question and objection or response, if applicable;

(b) state the reason or reasons supporting the motion, including a memorandum applying law to
facts; and
(c) be accompanied by a statement certifying that the movant has made a good faith effort to resolve

by agreement the issues raised and that agreement has not been achieved. Such effort shall be
set forth with particularity in the statement.

Other than as provided in subsection (3) above, discovery materials need not be filed with the Legal
Division, but must be served on opposing counsel.

Depositions. There shall be at least ten (10) working days notice given before the taking of a deposition,
uniess otherwise agreed by the parties. If a motion for a protective order is filed with-the Legal Division
before the deposition takes place, then the deposition is stayed automatically until the motion is stricken
or an order on the motion becomes final. An order by an administrative judge allowing a deposition to go
forward may be appealed interlesutory in the manner prescribed by Rule 1340-2-2-.10(2) within ten (10)
days of the entry of the order.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-311, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.14 Subpoenas.

(1)

The administrative judge, at the request of any party, shall issue signed subpoenas in blank. #
accordance-with-the Tennessee-Rules-of Givil-Procedureexceptthat Service in-contested-cases may be

proven as set forth in Rule 1340-02-02-.06 (¢). in-addition-to-the means-of serviceprovided-by-the
FennesseeRules of Civil-Procedure: Parties shall complete and serve their own subpoenas.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-311, 40-33-201, et seq., as amended, and 53-11-201, et seaq.
Administrative History; Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.15 Burden of Proof.

(1)

The “burden of proof” refers to the duty of a party to present evidence on and to show, by a
preponderance of the evidence, that an allegation of fact is true or that an issue should be resolved in
favor of that party.

A “preponderance of the evidence” means the greater weight of the evidence or that, according to the
evidence, the conclusion sought by the party with the burden of proof is the more probable conclusion.

The claimant has the burden of proof as to standing, as to any motions or other pieadings advanced by
the claimant, and as to any matter set forth in the Act whereby the burden of proof is placed on the
claimant. Claimant's burden of proof at a contested case hearing includes proving the requisites of T.C.A.

§53-11-201(f)(1) {execluding-T-C-A-§-53-11-20HHHHB)) and any alleged exception from forfeiture.
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4) The department has the burden of proof as to the illegal use of the seized property pursuant to the Act
and as to any motions or other pleadings advanced by the department.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994, effective February 18, 1995,

1340-02-02-.16 Order of Proceedings.

) The order of proceedings for the hearing of contested cases is as follows:

(@)

(b)
(©)

(9)

(h)
(i)

Prior to a hearing, the administrative judge may confer with the parties to discuss the order of
proceedings, admissibility of evidence, number of witnesses and other matters, provided,
however, that the administrative judge shall not act as an advocate in any contested case.

Hearing is called to order by the administrative judge.

The parties, their counsel and the administrative judge introduce themselves for the record. If
necessary, the administrative judge gives a brief statement about the nature of the proceedings
and the making of legal rulings.

The administrative judge states what documents the record contains.
The witnesses are sworn.

The administrative judge asks the parties if they call for the exclusion of witnesses from the
hearing under “the Rule.” If so, the excluded witnesses are instructed not to discuss the case
during the pendency of the proceeding. Notwithstanding the exclusion of witnesses, individual
parties will be permitted to stay in the hearing room. The seizing agency or any party thatis a
corporation or other artificial person may have one appropriate individual, other than counsel,
who may also be a witness, remain in the hearing room as its representative.

Any preliminary motions, stipulations, or agreed orders are entertained.

1. Motions that may be heard at this time include, but are not limited to, a motion to
suppress filed at least ten (10 days prior to the date of the hearing, a motion to de-
pauperize a claimant, a motion asserting an affirmative defense, and a motion to strike a
claim upon the claimant's lack of standing, and a motion to strike a claim pursuant to
T.C.A. §53-11-201(H(1)A)

2. The administrative judge shall rule on a motion to suppress before the contested case
proceeds further. If any part of a motion to suppress is granted, the department shall
have a short recess to reevaluate its case and to decide whether to proceed.

3. The administrative judge shall rule on a motion to strike a claim for lack of standing and a
motion to de-pauperize a claimant before the contested case proceeds further. If the
motion to strike is granted, then claimant’s claim shall be dismissed and the property
forfeited to the state. If a motion to depauperize is granted, and if the administrative judge
finds that the claimant has committed perjury, then the claim may be dismissed;
otherwise, the claimant shall be given ten (10) days within which to provide the cost
bond. The hearing will then be reset contingent upon a timely cost bond being filed.

The parties make opening statements.
The Legal Division calls its witnesses and questioning proceeds as follows:

1. Legal Division questions.
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2. Claimant cross-examines.

3. Legal Division redirects.
4. Claimant re-cross-examines.
5, Legal Division continues with its witnesses until it concludes its case.
() Claimant may move to dismiss the department's case for failure to carry its burden of proof. If

Claimant's motion is granted, the case is concluded. If the Claimant's motion is not granted then
the case proceeds as set out herein.

(k) Claimant proceeds with the case, following the above pattern with the parties switched, until
claimant’s case is concluded.

() Questioning proceeds as long as is necessary to provide all pertinent testimony by all parties.

(m) Claimant and the Legal Division shall be allowed to call appropriate rebuttal and rejoinder
witnesses with the examination proceeding as set forth in subparagraph (i). Rebuttal and
rejoinder withess may have heard the testimony of the witness to be rebutted or rejoined, in
accordance with Tennessee Rule-of Evidence 815 Rule 615 of the Tennessee Rules of Evidence.

(n) Closing arguments are allowed by all parties.

(0) If the commissioner is hearing the case, then the parties are informed that a Fina! Order will be
written enfered and sent to the parties, with appeal rights explained. If an administrative judge
hears the case, the parties are informed that an Initial Order will be written entered and sent to
the parties, with appeal rights explained. Either the commissioner or the administrative judge may
make an oral ruling at the conclusion of the contested case proceeding; however, an oral ruling
shall be placed into appropriate written form as an order and sent to the parties, with appeal
rights explained. if the ALJ does not intend to issue a written order, the ALJ shall state such
intention on the record and the date of the record shall be the effective date of such order

(2) Paragraph (1) of this rule Rule is intended to be a general outline as to the conduct of a contested case
proceeding and it is not intended that a departure from the literal form or substance of this outline, in order
to expedite or ensure fairness of proceedings, would be in violation of this rule Rule. In all cases,
preliminary motions on suppression, affinmative defenses, standing and metien motions to strike pursuant
to T.C.A. § 53-11-201(f)(1)(A} shall be decided before a hearing proceeds.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et
seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.17 Default and Uncontested Proceedings.
M Defauit. A motion for default may be in writing or oral.

(a) The failure of a party to attend or to participate in a prehearing conference, a party’s non-
attendance at a second setting of a hearing on the merits in a case or a party’s non-attendance at
another stage of contested case proceedings after notice thereof are each causes for holding
such party in default pursuant to T.C.A. § 4-5-309.

(b) The failure of a party to comply with any lawful order of the administrative judge that is necessary
to maintain the orderly conduct of a hearing may be deemed a failure to participate in a stage of a
contested case and be cause for a holding of default.
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(c)

(d)

(€)

(f)

(9)

(h)

In any situation set out in parts subparagraphs (a) and (b) of this Rule, a motion may be made to
hold the absent party in defauit and to enter an initial default order or to continue on an
uncontested basis.

No default shall be entered against a claimant for failure to attend except upon proof, by-the-filing
of-theretura-receiptecard, that the Legal Division has given notice of a the hearing per Rule 1340-
02-02-.08 (e).

Upon default by a party, an administrative judge may enter either an initial default order or an
order for an uncontested proceeding. An order under this part must be in writing, with reasons
given and appeal rights stated. Uncontested proceedings may go forward at the time of default.
These orders must subsequently be filed with the Legal Division.

The defaulting party, no later than ten (10) days after service of an order may file a motion for
reconsideration under T.C.A. § 4-5-317, requesting that the default be set aside for good cause
shown, and stating the grounds relied upon. The administrative judge may make-any-order-in
regard-to-such-motion-as-is-appropriate, enter an order pursuani to T.C.A. § 4-5-317. These

orders by an administrative judge are reviewable by the commissioner.

No party shall be required by the administrative judge to call or inquire as to the whereabouts of a
missing party.

A default shall be deemed effective as of the date and time that the party failed o appear after
having been properly noticed to the hearing.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-309, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.18 Common Evidentiary Problems and Precedent.

(1) Privileges. All privileges recognized by constitution, statute, common law, or by these or other applicable
rules, apply to contested case proceedings under the Act.

(@)

(b)

Fifth Amendment. In ascord accordance with state and Federal law:

i. A person who asserts the Fifth Amendment right against self-incrimination self-
incrimination in response to any discovery or at a hearing shall personally assert that
right.

ii. if a claimant invokes the Fifth Amendment, then the inference is that the response called
for is adverse to the claimant's case. This inference may shall be taken by an
administrative judge and may shall be used to support the ageneys-department’s burden
of proof in accordance with applicable law.

Informant’s Privilege. The name of a confidential informant shall not be revealed, provided,
however, that in the event the name of a confidential informant is ordered revealed, the
Pepartment department may, in its discretion, either dismiss its case or appeal such order. if an
appeal is taken, the case shall be stayed until such appeal is concluded.

(2) The Rule. In all contested cases, the testimony of witnesses shall be taken in open hearings. Under the
rule, withesses may be excluded prior fo their testimony, except that a representative of the seizing
agency or business entity may sit with counsel as provided in Rule 1340-02-02-.16(1)(f).

(3) Admissibility. The standard for admissibility of evidence is set forth at T.C.A. § 4-5-313. These
proceedings are not governed exclusively by the Tennessee Rules of Evidence.
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(4)

()

6)
()

(8)

(10)

Toxicology. Any controlled substance, controlied substance analogue, counterfeit, intoxicant, marijuana,
narcotic drug producing stimulating effects on the central nervous system, legend drug, any scheduled
drug, prescription drug or any other substance set forth in T.C.A. § 39-17-401, et seq. may be identified
for the purpose of the contested case by the testimony of a qualified representative of a seizing agency,
statements of the claimant or claimant’s co-conspirator(s), field test, breath alcohol content (BAC) test,
toxicology report or testimony of a toxicologist.

(a) If the claimant objects to the introduction of a toxicologist report without the testimony of the
toxicologist, the claimant may request that a toxicologist testify at the hearing.

(b) The department shall be granted a continuance, in the event of such request, to subpoena the
toxicologist, and the hearing shall be reset to allow introduction of the toxicologist’s testimony and
report.

(¢) Failure to request a toxicologist or keeper of the records within ten (10) dayé of the date of the

hearing constitutes a waiver.

Statements against interest of the claimant by persons in possession of seized property are relevant and
may be admitted into evidence pursuant to T.C. A. § 4-5-313.

Affidavits shall be filed pursuant to T.C.A. § 4-5-313.

A final order by the Commissioner on an issue that has not been reversed, remanded, or significantly
modified by a court, or that has been affirmed by a court, establishes legal precedent that administrative
judges shall follow in cases under the Act.

A Certified Driving Record shall be admissible in these hearings without requiring the Legal Division State
to produce the keeper of the records.

(a) If the claimant objects to the introduction of a Certified Driving Record without the testimony of the
keeper of the records, the claimant may request that the keeper of the records testify at the
hearing.

(b) The Department department shall be granted a continuance, in the event of such request, to
subpoena the reserds keeper of the records and the hearing shall be reset to allow introduction of
the testimony of the keeper of the records and thereports.

(c) Failure to request a-toxicologist the appearance of the keeper of the records within ten (10) days
of the hearing constitutes a waiver.

Any Field Test for alcohol and controiled substances and breath alcohol tests shall be admissible in these
hearings to meet the preponderance of the evidence without requiring the State to produce the person
who administered the Field Test.

(a) If the claimant objects to the introduction of a Field Test without the testimony of those who
administered the tests, the claimant may request that those who administered the tests testify at
the hearing.

(b) The Bepartment department shall be granted a continuance, in the event of such request, to
subpoena those who administered the tests, and the hearing shall be reset to allow introduction
of the testimony of those who administered the tests.

(c) Failure to request the appearance of those who administered the tests within ten (10) days of the
date of the hearing constitutes a waiver.

Arrest records shall be admissible in these hearings.
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Authority: T.C.A §§4-3-2009, 4-5-219, §4-5-312, 4-5-313, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995. Amendment filed
October 31, 1996; effective February 28, 1997.

1340-02-02-.19 Clerical Mistakes.

) Clerical mistakes in orders or other parts of the record, and errors arising from oversight or omissions,
may be corrected by the respective administrative judge or the Gemmissiener commissioner on motion of
any party or on their own motion, as the interest of justice requires, provided, however, that the
administrative judges shall correct clerical errors on their own motion when so notified by the Legal
Division of errors in the initial orders. The entering of a corrected order will not affect the dates of the
original appeal time period.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq. as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994; effective February 18, 1995.
1340-02-02-.20 Intervention.

(1) All petitions for leave to intervene in a pending contested case shall be filed in accordance with T.C.A. §4-
5-310, with a legal memorandum attached that states any and all facts and legal theories under which the
petitioner asserts to be quaiified as an intervenor.

(2) In deciding whether to grant a petition to intervene, the following factors shall be considered:

(a) Whether the petitioner asserts an interest relating to the case; and whether the petitioner is so
situated that the disposition of the case may as a practical matter impair or impede petitioner's
ability to protect that interest;

(b) Whether the petitioner’'s assertion of interest and the main case have a question of law or fact in

common;
(c) Whether petitioner’s interests are adequately represented;
(d) Whether admittance of a new party will render the hearing unmanageable or interfere with the

interests of justice and the orderly and prompt conduct of the proceedings.

(3) In deciding a petition to intervene, the administrative judge may impose conditions upon the intervenor’s
participation in the proceedings as set forth at T.C.A. §4-5-310(c).

(4) As prohibited by Rule 1340-02-02-.07(4), the provisions of this rule do not permit the inciusion of an
additional claimant or additional seized property to pending contested cases.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-301(b), 4-5-310, 4-5-312, 40-33-201, et seq., as amended, and 53-11-
201, et seq. Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.21 The Appeals Division.

) The Appeals Division is designated by the Commissioner to administer contested case appellate matters
that involve the Commissioner, including but not limited to, final orders, Interiocutory Appeals, Petitions for
Reconsideration of a Commissioner's Order, Petitions for a Stay, Appeals of an Initial Order, and Notices
of Review of an Initial Order. The original of all appeliate matters must be filed with the Appellate Division,
with a-copy-certified service to the Legal Division and to the appropriate party.
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(2) However, any appeals or reconsiderations of an initial order rendered by an administrative judge must be
filed within the specified time period with the APD, with a copy certified to the other party. All other
appeals must be filed with the Appellate Appeals Division with a copy certified to the other party.

(3) If transfer of the record from the Legal Division is necessary for the administration of an appellate matter,
the Legal Division shall transfer the record upon request by the Appeals Division. The record must be
logged in-and out of the Legal Division by-a-member of to the Appeals Division. Upon completion of the
appeal, such file shall be returned to the appropriate Legal Division.

4) The Appeals Division may advise the commissioner on appellate matters in accordance with T.C.A. § 4-5-
304. By filing a delegation order in a specific case, the commissioner may delegate to the Appeals
Division the authority to enter a final administrative order. Any delegation order must be served upon all
parties. The commissioner may file a blanket order delegating to the Appeals Division the authority to
enter a final administrative order on all settlements per Rule 1340-02-02-,09(1)(b) and administrative
forfeitures. Every administrative order entered by the Appeals Division shall recite the authority under
which it is entered.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-315, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-32-.22 Petition for Reconsideration or Stay.
(1) Petitions for Reconsideration.

(a) Any party may file a petition for reconsideration within ten{40) fifteen (15) days after entry of an
initial or final order. The filing of a petition is not a prerequisite for seeking administrative or
judicial review.

(b) A petition for reconsideration shall be disposed of by the same person who rendered the initial or
final order, if available.

(c) Any petition for reconsideration shall include the specific grounds upon which relief is requested.
It shall be accompanied by a memorandum applying law to facts and stating why the petition
should be granted. Failure to submit such a memorandum will result in the striking of a petition.

(d) If a party seeks to present new evidence, the petition shall include a statement showing good
cause for the failure to introduce the proposed new evidence in the original proceeding and a
detailed description of any such proposed new evidence, including copies of documents,
identities and addresses of witnesses, and summaries of testimony. Documents that are
unavailable at the time the petition is filed shall be described in as much detail as is possible and
shall be provided at a later time, should a hearing be granted, but not later than three (3) working
days prior to any hearing on the petition.

(e) A petition for reconsideration may be granted or denied pursuant to T.C.A. § 4-5-317, to the
following extent:

1. Any such petition not granted within the 20-day time period set at T.C.A. § 4-5-317(¢c)
shall be deemed denied.

2. If a petition is granted, then a new order may issue or the matter may be set for further
hearing by written order served upon all parties. Such hearing may be conducted
electronically per T.C.A. § 4-5-312.

3. If a hearing is ordered, the order shall state that: the parties may make oral argument on
the merits of the petition, the party seeking reconsideration may present new evidence

only if good cause is shown for the failure to infroduce the new evidence in the original
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hearing, and the opposing party may present rebuttal proof if the party seeking
reconsideration is allowed to present new evidence.

4, Any new evidence introduced by the party seeking reconsideration shall be limited to that
described in the petition for reconsideration as required in subparagraph (1)(d) of this
rule.

(2) Petitions for Stays.

(a)

)

A party may submit to the administrative procedures division or the Appeals Division a petition for
stay of effectiveness of an initial or final order within seven (7) days after its entry unless
otherwise provided by statute or stated in the initial or final order. The Appeais Division may take
action on the petition for stay, either before or after the effective date of the initial or final order.

A hearing may be scheduled on a petition for a stay. Such hearing may be conducted
electronically per T.C.A. §4-5-312.

Automatic Stay. By operation of this rule, an automatic stay shall be in effect for every initial or
final order under the Act to prohibit the disposition of the property seized and forfeited, pending
the expiration of time for administrative and judicial appeals, unless otherwise provided by a
settlement order. The automatic stay does not toll the running of any time limits.

If time for a judicial appeal expires, then so does the automatic stay.

If a judicial appeal is timely filed by a claimant, then the automatic stay continues until modified by
the court.

Either the ageney- department or the claimant may move either the administrative judge, the
commissioner, or the Chancery Court of Davidson County for relief from the automatic stay.
Moreover, the ageney department and the claimant may agree to dissolve the automatic stay.

Any petition for a stay shall include the specific grounds upon which relief is requested. It shall be
accompanied by a memorandum applying law to facts and stating why the petition should be
granted. Failure to submit such a memorandum will result in the striking of & the petition.

A-hearing-may-be-scheduled-on-a-petition-for-a-stay-—-Such-hearing-may-hbe-condusted

electronically per T-CA§4-5-312;

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-316, 4-5-317, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.23 Filing of Orders.
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(h After the administrative judge has made a decision in a contested case hearing, the order will be filed with
the Administrative Procedures Division and the administrative judge shall serve copies on all parties and
the regional Legal Division in which the contested case was heard. The order shall state that it is entered
upon the date that it is filed with the Administrative Procedure Division. The administrative judge shall
insure that a copy of the order with its entry date filled in is mailed to all opposing parties on the date of
entry. All orders shall contain a clear and concise statement of the avallable procedures and time limits for
seeking reconsideration or other administrative relief and the time limits for seeking judicial review of the
final order. All orders of the commissioner shall state thereon the date of entry and shall be filed with the
Legal Division, with copies served on the opposing parties. All such orders shall be accompanied by &
clear and concise statement of the available procedures and time limits for seeking reconsideration and
the time limits for seeking judicial review.

(2) Any order rendered by an administrative judge shall be an Initial Order with findings of fact and
conclusions of law, provided, however, that orders or rulings rendered verbally on the record shall contain
a short, concise statement of the law and facts, if applicable, supporting the administrative judge’s
decision.

(3) The department may assess wrecker fees and other reasonable costs that arise from the transportation
and storage of the seized property, except against a prevailing claimant.

(4) No seizing agency shall release seized property to a claimant unless in possession of a Final Order.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et seaq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.24 Costs of Administration and Proceedings.

(1) Administrative costs of $350.00 shall accompany a petition for hearing and shall attach when a hearing
date is set by the Legal Division.

(a) In certain circumstances, in the discretion of the department, the administrative costs may be
reduced as part of settiement negotiations.

(b) If the final order determines that all the seized property from the claimant shall be returned to the
claimant, then no administrative costs shall attach and any such costs received by the
commissioner will be refunded.

(c) No final order shall be issued to a claimant unti! all administrative costs of that claimant have
been satisfied.

(2) Storage Costs.

(3) The department may assess wrecker fees and other reasonable costs that arise from the transportation
and storage of the seized property, except against a prevailing claimant.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-312, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994; effective February 18, 1995.

1340-02-02-.25 Code of Conduct.
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(1) Unless otherwise provided by law or clearly inapplicable in context, the Tennessee Code of Judicial Conduct,
Rule 10, Canons 1 through 4, of the Rules of the Tennessee Supreme Court, and any subsequent amendment
thereto, shall apply to all administrative judges and to personnel in the Appeals Division. However, any complaints
regarding the conduct under the code of any individual administrative judge shall be made to the chief
administrative judge or other comparable entity with supervisory authority over the administrative judge, and any
complaints about the chief administrative judge shall be made to the appointing authority. Complaints about the
Appeals Division shall be made to the commissioner.

(2) The Appeals Division shall be entirely separate in personnel and functions from the other divisions of the
department. Personnel in the Appeals Division shall work only for the Appeals Division.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 40-33-201, et seq., as amended, and 53-11-201, et seq. Administrative
History: Original rule filed December 5, 1994, effective February 18, 1995.

1340-02-02-.26 Declaratory Orders.
(M Any affected person may petition the commissioner for a declaratory order as to the validity or the

applicability of a statute, rule or order within the primary jurisdiction of the commissioner under the Act.

The language of Paragraphs (2), (3) and (5) of Rule 1340-02-02-.26 is deleted in its entirety and new language
substituted, so that, as amended, the Paragraphs shall read:

(2) The petition seeking a declaratory order shall be filed in writing with the ageney-department.
. The f : - hall | I . tollows:
Petition_for Decl rder Bef - . .

i ¢ Dot
Address
Bate
(3) The form of such petitions shall be substantially as follows:
a. Caption—Petition for Declaratory Order Before the Commissioner of the Tennessee Department
of Safety
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b. Name of Petitioner

c. Address of Petitioner
d. Department rule, order, or statutory provision on which declaratory order is sought
e. Statement of the facts of the controversy and description of how this rule, order or statute affects

or could affect the Petitioner.

f, Descrigtion of requested ruling
g. Signature of Petitioner
h. Date of Petition
(4) A memorandum of law shall accompany the petition setting forth the legal basis why the declaratory

order should be granted. Failure to submit a memorandum in support of a petition will result in the denial
of the petition. The commissioner may ask for additional facts or law before deciding whether to convene
a contested case proceeding or to grant or deny the petition.

(5) in the event the commissioner convenes a contested case hearing pursuant to this rule and T.C.A. § 4-5-
223, the Commissioner commissioner shall determine whether a departmental hearing officer ther-or an
administrative judge, either departmental or from APD, shall hear the case. the-Administrative Procedures
Division may-benetified-by the commissioner and If an administrative judge from APD is to hear the
case, then the Administrative Procedures Division shall be notified and shall be provided originals or
fegible copies of all pleadings, motions, objections, etc.; if-so-notified.

Authority: T.C.A. §§ 4-3-2009, 4-5-219, 4-5-223, 40-33-201, et seq., as amended, and 53-11-201, et seq.
Administrative History: Original rule filed December 5, 1994, effective February 18, 1995.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

I certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
(board/commission/other authority) on (date as mm/dd/yyyy), and is in compliance with the
provisions of T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for
proposed rules being filed under the conditions set out herein and in the locations described, he is to treat the
proposed rules as being placed on file in his office as rules at the expiration of sixty (60) days of the first day of
the month subsequent to the filing of the proposed rule with the Secretary of State.

Date:

Signature:

Name of Officer:

Title of Officer:

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatery. Ili
Attorney General and Reporter

Date

Department of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule

affects small businesses.

(If applicable, insert Regulatory Flexibility Addendum here)

Impact on Local Governments
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Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp://state. tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

(Insert statement here)

Additional Information Required by Joint Government Operations Committee
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All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

]

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

(C) lIdentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule; ‘

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

(I} Any additional information relevant to the rule proposed for continuation that the committee requests.

ot
el
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