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Notice of Rulemaking Hearing

Hearings will be conducted in the manner preseribed by the Uniform Administrative Procedures Act, T.C.A. § 4-5-204. For
questions and copies of the notice, contact the person listed below.

) Agencylsoardqum.mission: Environment and Conservation
Division: | Air Pollution Control

Contact Person: | Malcolm H. Butler

9" Floor L & C Annex

401 Church Street

Address: | Nashville, Tennessee 37243-1531

Phone: | (615) 532-0600 e
Email: | Malcolm.Butler@in.gov ]

Any Individuals with disabilities who wish to participate in these proceedings (to review these filings) and may
require aid to facilitate such participation should contact the following at least 10 days prior to the hearing:

ADA Contact: | ADA Coordinator

TDEC ADA Coordinator

12" Floor

401 Church Street
_Address: | Nashville, Tennessee 37243

Phone: | (615) 532-0207 or for hearing impaired, TN Relay Service 1-800-848-0298
Email: | Beverly.Evans@tn.gov

Hearing Location(s) (for additional locations, copy and paste table)

Address 1: | 9" Floor L & C Annex
Address 2: | 401 Church Street
City: | Nashviile, Tennessee
Zip: | 37243-1531
Hearing Date ; | 01/29/13
Hearing Time: | 9:30 a.m. | _X_CST/CDT __EST/EDT |

Additional Hearing Information:

There will be a public hearing before the Technical Secretary of the Tennessee Air Pollution Control Board to
consider the renumbering of the Tennessee Air Pollution Control Regulations and related amendments to the
State Implementation Plan pursuant to Tennessee Code Annotated, Section 68-201-105. The comments received
at this hearing will be presented to the Tennessee Air Pollution Control Board for their consideration in regards to
the proposed regulatory change. The hearing will be conducted in the manner prescribed by the Uniform
Administrative Procedures Act, T.C.A. § 4-5-201 et seq.

Anyone desiring to make oral comments at this public hearing is requested to prepare a written copy of their
comments to be submitted to the hearing officer at the public hearing. Written comments not submitted at the
public hearing wilf be included in the hearing record only if recsived by the close of business on January 29, 2013,
at the office of the Technical Secretary, Tennessee Air Pollution Control Board, 9" Floor, L & C Annex, 401
Church Street, Nashville, TN 37243-1631.
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Copies of documents concerning this matter are available for review at the office of the Technical Secretary and
at certain public depositories. For information about reviewing these documents, please contact Mr. Malcolm
Butler, 9™ Floor, L & G Annex, 401 Church Street, Nashville, TN 37243-1531, telephone (615) 532-0600.
Revisions considered at this hearing may be adopted by the Tennessee Air Pollution Control Board under T.C.A. §
68-201-105, the Board general authorily to promulgate rules.
Materials concerning the proposed actions will be available at http://in.gov/environmentfapc/ppo/ and also for public
inspection during normai working hours starting on December 28, 2012, at the following locafions:
Air Poliution Control Division Pollution Control Division Air Pollution Contro! Division
ath Floor, L & C Annex Melropolitan Health Dept. Cookeville EFO
401 Church Street 311 23rd Avenue, Norih 1221 South Willow Avenue
Nashville, TN 37243-1531 Nashville, TN 37203 Cookeville, TN 38506
Ajr Poliution Control Division Air Pollution Contro! Division Air Pollution Control Division
Knoxville EFO Johnson City EFQ Jackson EFQ
3711 Middlebrook Pk., Suite 220 2305 Silverdale Road 1625 Hollywood Drive
Knoxville, TN 37921 Johnson City, TN 37601-2162 Jackson, TN 38305
Air Pollution Ceontrol Division Knox County Depariment of Division of Air Pollution Control
Columbia EFO Air Quality Management Memphis Environmental Field Office
1421 Hampshire Pike 140 Dameron Avenue, Suite 242 8383 Wolf Lake Drive
Columbia, TN 38401 Knoxville, TN 37917 Bartlett, TN 38133-4119
Air Pollution Control Division Air Poliution Control Division Kingsport Public Library
Chattanooga EFO Nashville EFO 400 Broad Street
540 McCallie Avenue, Suite 550 711 R. 8. Gass Boulevard Kingspert, TN 37660
Chattanooga, TN 37402 Nashville, TN 37243
Chatftanooga-Hamilton County U.S. EPA, Region IV
Air Pollution Control Bureau APTMD - 12th Floor, Atlanta Federal Center
6125 Preservation Drive 61 Forsyth Street S.W.
Chattanooga, TN 37416 Atlanta, GA 30303
c/o Mr. Richard Schutt, Chief

Revision Type {check all that apply):

Amendment
X New
X Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional tables to
accommodate more than one chapter. Please enter only ONE Rule Number/Rule Title per row.)

Chapter Number | Chapter Title

0400-30-17 Conflict of Interest

Rule Number Rule Title

0400-30-17-.01 Purpose and Intent

0400-30-17-.02 Protecting the Public Interests

0400-30-17-.03 Conflict of Interest on the Part of the Board and Technical Secretary
0400-30-17-.04 Conlfict of Interest in the Permitling of Municipal Solid Waste Incineration Units
0400-30-17-.05 Policy of Ethics and the Avoidance of Contlicts of Interest

Chapter Number | Chapter Title

1200-03-17 Conflict of Interest

Rule Number Rule Title

1200-03-17-.01 Purpose and Intent

1200-03-17-.02 Conflict of Interest on the Part of the Board and Technical Secretary
1200-03-17-.03 Conflict of Interest in the Permitting of Municipal Solid Waste Incineration Units
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to hiip://state.tn.us/sos/rules/1360/1360.htm)

Repeal

Chapter 1200-03-17
Conflict of Interest

Chapter 1200-03-17 Conflict of Interest is repealed.

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.

New Rule

Chapter 0400-30-17
Conffict of Interest

Table of Contents

- 0400-30-17-.01 Purpose and Intent
0400-30-17-.02 Conlflict of Interest on the Part of the Board and Technical Secretary
0400-30-17-.03 Conflict of Interest in the Perimitiing of Municipal Sclid Waste Incineration Units

0400-30-17-.01 Purpose and Intent

(1)

It is the purpose of this chapter to address a conflict of interest as described in the Clean Air Act as
amended (42 USC §§ 7401 et seq. November 15, 1990) and to adopt a conflict of interest policy required
by T.C.A § 68-201-105(e). Conflict of interest described at 42 USC § 7428 is addressed in Rules 0400-
30-17-.02 and 0400-30-17-.03. Conflict of interest described at 42 USC § 7429(e) is addressed in Rule
0400-30-17-.04. The conflict of interest policy required by T.C.A. § 68-201-105(s) is addressed in Rule
0400-30-17-.05.

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.

0400-30-17-.02 Protecting the Public Interest

M

(2)

The Board shall at its first meeling in a calendar year or after receiving a new member determine that it
has a majority of members who represent the public interest and who do not derive any significant portion
of their income from persons subject to permits or enforcement orders under this rule division, 0400-30 or
rule division 1200-03. =~

Definitions

(a) “Represent the public interest” means not owning a controlling interest in, having 5% or more of
his or her capital invested in, serve as attorney for, act as a consultant for, serve as officer or
director of, or hold any other official or contractual relaticnship with, sither a person subject to
permits or enforcement orders under this rule division, 0400-30 or rule division 1200-03, or a
trade or business association of which such a person is a member.

{b) “Significant portion of income” means 10% or more of gross personal income for a calendar year,
including retirement benefits, consultant fees, and stock dividends, except that it shall mean 50%
or more of gross personal income for a calendar year if the recipient is over 60 years of age and
receiving such a portion pursuant to retirement, pension, or similar arrangement. For purpose of
this subparagraph, income derived from mutual-fund payments, or from other diversified
investments as to which the recipient does not know the identity of the primary sources of
income, shall be considered pait of the recipient's gross personal income but shall not be treated -
as income derived from persons subject to permits or enforcement orders under this rule division,
0400-30 or rule division 1200-03.

(c) “Persons subject to permits or enforcement orders under this rule division, 0400-30 or rule
division 1200-03" includes any individual, corporation, partnership, or association who holds, is an
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applicant for, or is subject to any permit, or who is or may become subject to any enforcement
order under this rule division, 0400-30 or rule division 1200-03, except that it does not include:

1.

An individual who is or may become subject to an enforcement order by reason of his or
her ownership or operation of a motor vehicle,

2. Any department or agency of a state, local, or regional government; or
3. Any individual who is invelved in the program of an institute of higher learning whose
duties do not include the institute’s compliance with this rule division, 0400-30 or rule
division 1200-03,
{3) Upon the request of the Technical Secretary, members of the Board shall provide the necessary

information needed to determine compliance with paragraph (1} of this rule.

0400-30-17-.03 Conflict of Interest on the Part of the Board and Technical Secretary

(1 Definition - A “conflict of interest” occurs when a Board member or the Technical Secretary takes an
action in the performance of their duties that singularly benefits a source when the Board member or the
Technical Secretary has a significant portion of their personal income derived from the operations of said

source.

{a) The term “significant portion of personal income” shall mean any one or more of the following
situations as it relates to the personal income of a Board member or Technical Secretary:

1.
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When the Technical Secretary or the Board Member receives more than $5,000 annually
in investment income from the source, Said investment is limited to those that arise from
the purchase of shares of stock in the source that were purchased on the open market
and generally available to any person at that price.

When the Technical Secretary or Board Member receives more than $100 annually due
to a private investment made in the source. Said private investment is one where the
purchase of stock or interest in a partnership was made directly with the source and such
opportunity was not generally available o the public as a whole.

When the Technical Secretary or Board Member receives a salary in any amount from
the source for services rendered.

When the Technical Secretary or Board Member sells or is about to sell property or
equipment to the source. For the purposes of this part, equipment does not include
consumer goods that are offered to the public at the same price coffered to the source.

When the Technical Secretary or Board Member buys or is about to buy property or
equipment from the source. For the purposes of this pari, equipment does not include
consumer goods that can be purchased by the public at the same price the source
offered to the Technical Secretary or Board Member.

When the Technical Secretary or Board Member has taken out a loan from the source in
any amount unless:

(i) The loan is from a financial institution whose deposits are insured by an entity of
the federal government, or such loan is made in accordance with existing law
and is made in the ordinary course of business. A loan is made in the ordinary
course of business if the lender is in the business of making loans, and the loan
bears the usual and customary interest rate of the lender for the category of {oan
involved is made on a basis which assures repayment, is evidenced by a written
instrument, and is subject to a due date or amortization schedule;

(i) The lean is secured by a recorded security interest in collateral, bears the usual
and customary interest rate of the lender for the category of loan involved, is
made on a basis which assures repayment, is evidenced by a written instrument,
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(3)

(4)

and is subject to a due date or amortization schedule.

(b) The actual or potential receipt of penalties, judgments, grant awards, or fees by the State of
Tennessee as a result of promulgated rules, orders by the Technical Secretary, Board orders,
judgments awarded in a court of law, or grant applications to government or private entities shall
not identify the State of Tennessee as a source as that term is used in this paragraph. If a
specific case involves a source of poliution owned or operated by state or federal government,
the Technical Secretary or Board member shall have a conflict of interest only if a significant
portion of his or her incame is derived from the operation of that source of pollution.

(¢ For the additional purpose of defining a conflict of interest, the Board recognizes the
Department’s conflict of interest policy governing Department employees.

Declaration - Prior to the issuance of a permit, variance or an enforcement order that requires an action
on their pan, the Technical Secretary or a Board member shall issue a statement that declares any
conflict of interest that they may have in the malter. Statements by the Technical Secretary shall be
written and delivered to the Chairman or Vice-Chairman of the Board. Statements by Board members
shall be verbal and made part of the Board Meeting minutes. No Board Member or the Technical
Secretary shall be required to quantify their conflict of interest or make a detailed explanation of their
conflict unless they wish to make a detailed disclosure. For the purpose of this chapter, a “yes” or "no”
declaration is sufficient and that is required only if a conflict of interest is present.

Rulemaking Exclusion - It is recognized that the Board's make-up is such that certain interest groups are
represented by each Board member. To that end, a Board member supporling rulemaking for their
interest group as a whole will not be viewed as having a conflict of interest for such advocacy. However,
industry-specific rulemaking that would relax an otherwise general emission standard or procedural
requirement for a source that causes a Board member to have a conflict of interest shall be subject to a
disclosure of conflict of interest by Board members.

Procedure When a Conflict of Interest is Encountered —

(&) Procedure for the Technical Secretary - In the event that the Technical Secretary has a conflict of
interest, his actions in such matiers shall be subject to ratification by the Board. The Board shall
have the power to affirm, madify or set aside the proposed actions of the Technical Secretary.
Upon ratification, the Technical Secretary’s action shall become final.

1. Any timelines for action placed upon the Technical Secretary or Department in this rule
division, 0400-30 or rule division 1200-03, shall be extended by the amount of time
needed to bring the propesed action to the Board for review and ratification. Deadlines
for action imposed by federal regulations of the United States Environmental Protection
Agency are not eligible for such extension. Similarly, deadlines specifically imposed in
Tennessee statutes are not eligible for such extension.

£0)] Procedure for Board Members - In the event that a Board member has a conflict of interest, the
following procedures shall apply:

1. If a Board member has a conflict of interest as that term is defined in this chapter, the
Board member shall answer “abstain” when voting in any roll call vote upon a matter
before the Board for a decision,

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.

0400-30-17-.04 Contlict of Interest in the Permitting of Municipal Solid Waste Incineration Units

1

()

No permit for a solid waste incineralion unit that combusts municipal waste shall be issued by the
Technical Secretary if he is responsible in whole or part, for the design and construction or operation of
the unit. In the event that the Technical Secretary faces such a permit decision, the procedures of

. subparagraph (4)(a) of Rule 0400-30-17-.03 shall apply to his development of a draft permit for Board

ratification.

No permit for a solid waste incineration unit that combusts municipal solid waste shall be approved or
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denied by a Board member that is a person responsible in whole or part, for the design and construction
or operation of the unit. Any vote by such Board member on such unit shali be answered by “abstain”.

Authority: T.C A, §§ 68-201-101 el seq. and 4-5-201 et seq.

0400-30-17-.05 Policy of Ethics and the Avoidance of Conflicts of interest

(1) The Policy of the Board

(a)

(d)

()

(9)

No member of the board shall participate in making any decision concerning a permit,
enforcement case, or upon a case in which ‘the municipality, firm or organization which the
member represents, or by which the member is employed, or in which the member has a direct
substantial financial interest, is involved, or is in any way a conflict of interest as defined by Rules
0400-30-17-.03 and 0400-30-17-.04.

Each member of the board shall avoid any action, whether or not specifically prohibited by statute
or regulation, which might result in or create the appearance of:

1. Using public office for private gain;

2. Losing'complete independence or impartiality;

3. Making a government decision outside of official channels; or

4, Affecting adversely the confidence of the public in the integrity of the government.
No member of the board shall, directly or indirectly:

1. Use, disclose, or allow the use of official information which was obtained through or in
connection with his or her appointment to the board and which has not been made
available to the general public for the purpose of furthering the private interest or
personal profit or any person, including the board member; or

2. Engage in a financial transaction as a result of, or primarily relying upon, information
obtained through his or her appointment to the board.

No member of the board shall make use of the facilities, equipment, personnel, or supplies of the
State or its agencies for private use or gain, except to the extent that the use is de minimis or it's
lawfully available to the general public.

Each member of the board shall aveoid all known conflicls of interest, and to the extent the
member of the board becomes aware of a conflict of interest in connection with any matier
brought before the board, the member of the board shall disclose such conflict to the other
members of the hoard, Administrative Law Judge, andfor other appropriate person(s) and will
further recuse himself or herself from participating in any consideration of the matter.

No member of the board shall participate in discussions or actions involving individuals in his or
her immediate family, individuals employed by the member of the board or the member of the
board’s business or any other maiter in which the member of the board's participation may create
an appearance of bias or impropriety.

When a member of the board is in doubt as to the proper interpretation of this rule, he or she shall
seek the advice of the Department's Office of General Counsel.

2) Each member of the board during the first meeting of the board each calendar year, or the member’s first
altendance of a board meeting of the calendar year, shail:

(a) Make a written disclosure of financial interests or other possible conflicts of interest;
(b) Acknowledge in writing that they have read and understand all aspects of this rufe; and
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{c) State as a condition of serving as a member of the board that he or she is not in conflict with the
conditions of this rule.

Authority: T.C.A. §§ 68-201-101 el seq. and 4-5-201 et seq.

| certify that the information included in this filing is an accurate and complete representation of the intent and
scope of rulemaking proposed by the agency.
Date: / 4’ /
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