. Department of State For Department of State Use Only

Division of Publications » VI
312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: l ®) \ (o \ > |
Nashville, TN 37243 .

Phone: 615-741-2650 Rule ID(s): (0O o 2
Email: publications.information@tn.gov File Date; O A0 ~\>

Effective Date: VAR -

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a resuit of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: | Department of Health
Division: | Board for Licensing Health Care Facilities
Contact Person: ;| Devin M. Wells
Deputy General Counsel
Address: | 665 Mainstream Drive, Nashville, Tennessee
Zip: | 37243
Phone: | (615) 741-1611
Email: | Devin.M.Wells@tn.gov

Revision Type (check all that apply):
_X_ Amendment
__ New
____ Repeal

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

_ Chapter Number | Chapter Title ~
1200-08-06 Standards for Nursing Homes

Rule Number Rule Title

1200-08-06-.04 Administration

55-7039 (November 2014) 1 RDA 1693




(Place substanbe of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

Chapter
1200-08-06

Standards for Nursing Homes
Amendments

Rule 1200-08-06-.04 Administration is amended by deleting paragraph (11), but not its subparagraphs and parts,
and substituting instead the following language, so that as amended, the new paragraph (11) shall read:

(11) Prior to employment, all nursing homes shall complete a criminal background check on any person
who will be in a position which involves providing direct care to a resident or patient.

Authority: T.C.A. §§ 68-11-202, 68-11-209, and 68-11-256.
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*If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member

Aye No

Abstain Absent Signature
(if required)

Carissa S. Lynch,
Pharm.D.

Michael R. Miller

Diana L. Miller

Robert Gordon

John A. Marshall

Jennifer Gordon-
Maloney, DDS

Kenneth R.
Robertson, M.D.

Sherry Robbins,
M.D.
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Annette Marlar

Robert C. Breeden

Roger L. Mynatt

Janet Williford

David Rhodes

Joshua A. Crisp

Betty S. Hodge

Bobby Wood

Jim Shulman
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by the Board for Licensing Health Care Facilities (board/commission/ other authority) on 01/21/2015
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I further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 11/07/14 (mm/dd/yy)
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Board for Licensing Health Care Facilities Rules
Rules 1200-08-06-.04

Standards for Nursing Homes
Administration

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not

acceptable.

There were no public comments, either written or oral.

S$S-7039 (November 2014) 5 ' RDA 1693




Regulatory Flexibility Addendum .
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

REGULATORY FLEXIBILITY ANALYSIS

The extent to which the rule or rule may overlap, duplicate, or conflict with other federal, state,
and local governmental rules.

This rule amendment does not overlap, duplicate, or conflict with other federal, state, and local
government rules.

Clarity, conciseness, and lack of ambiguity in the rule or rules.

This rule amendment establishes clarity, conciseness, and lack of ambiguity because this amendment will
bring the rule in line with T.C.A. § 68-11-256(a).

The establishment of flexible compliance and/or reporting requirements for small businesses.
This rule amendment does not create any new compliance or reporting requirements.

The establishment of friendly schedules or deadlines for compliance and/or reporting
requirements for small businesses.

This rule amendment does not create any new compliance or reporting requirements.
The consolidation or simplification of compliance or reporting requirements for small businesses.

This rule amendment does not consolidate or simplify compliance or reporting requirements for small
businesses. The rule is being changed in order to comply with T.C.A. § 68-11-256(a).

The establishment of performance standards for small businesses as opposed to design or
operational standards required in the proposed rule.

This rule amendment does not establish performance standards for small businesses as opposed to
design or operational standards required for the proposed rule.

The unnecessary creation of entry barriers or other effects that stifle entrepreneurial activity, curb
innovation, or increase costs.

This rule amendment does not create unnecessary barriers or other effects that stifle entrepreneurial
activity, curb innovation, or increase costs.
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STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES
Name of Board, Committee or Council: Board for Licensing Health Care Facilities
Rulemaking hearing date: January 21, 2015

1. Type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, and/or directly benefit from the proposed
rule:

This rule amendment will affect all persons seeking employment at nursing homes who will be directly
involved with patient care as well as businesses operating as nursing homes. The 328 licensed nursing
homes in Tennessee will benefit from the reduction in potential legal liability due to hiring someone with direct
resident/patient access whose criminal background check demonstrates that the person should not have
been hired and may be a danger to the residents/patients. Further, the vulnerable residents/patients are not
exposed to potential harm during the seven day window that the current rule allows.

2. Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or
record:

This rule amendment creates consistency between current rule and statutory language and, therefore, will
have no impact on current reporting, recordkeeping and administrative costs. Nursing homes are currently
complying with the statute.

3. Statement of the probable effect on impacted small businesses and consumers:

Businesses should be positively impacted by this rule amendment due to the aforementioned decreased legal
liability. The consumers (patients/residents) will be protected from potential harm.

4. Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent, such alternative
means might be less burdensome to small business:

There are no less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and/or objectives of the proposed rule.

5. Comparison of the proposed rule with any federal or state counterparts:
Federal: None.
State: None.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

This rule change is mandated by statutory authority, and as a result, does not provide for exemptions for
small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

Some local governments own nursing homes. So, this rule would have an impact on the hiring process of those
nursing homes owned by local governments. However, most, if not all, nursing homes are currently complying
with the current statutory language of T.C.A. § 68-11-256(a).
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

phrase “or within seven (7) days of,” from the current rule language and replacing the word “initiate” with

Rule 1200-08-06-.04 [Administration] is being amended to comply with a 2009 statutory change by removing the
‘complete.”

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

[T.CA § 68-11-256(a). ' |

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

This rule amendment will affect all persons seeking employment at nursing homes who will be directly involved
with patient care as well as businesses operating as nursing homes.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directiy relates to
the rule;

| None. ]

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

This proposed rule amendment should not result in any increase or decrease in state and local government
revenues or expenditures.

(F) lIdentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Devin M. Wells, Deputy General Counsel, Department of Health j

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

[ Devin M. Wells, Deputy General Counsel, Department of Health j

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Department of Health, Office of General Counsel, 665 Mainstream Drive, Nashville, Tennessee 37243,
(615)741-1611, Devin. M. Wells@tn.gov.

()  Any additional information relevant to the rule proposed for continuation that the committee requests.

| None. ]
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STANDARDS FOR NURSING HOMES CHAPTER 1200-08-06

(Rule 1200-08-06-.03, continued)
(14) Reconsideration and Stays. The Board authorizes the member who chaired the Board for a
contested case to be the agency member to make the decisions authorized pursuant to rule
1360-04-01-.18 regarding petitions for reconsiderations and stays in that case.

Authority: T.C.A. §§ 4-5-202, 4-5-204, 4-5-219, 4-5-312, 4-5-316, 4-5-317, 68-11-202, 68-11-204, and
68-11-206 through 68-11-209. Administrative History: Original rule filed March 27, 1975; effective April
25, 1975. Repeal and new rule filed July 14, 1983; effective August 15, 1983. Amendment filed March
13, 1986; effective April 12, 1986. Amendment filed December 30, 1986; effective February 13, 1987.
Repeal and new rule filed January 31, 2000; effective April 15, 2000. Amendment filed May 24, 2004;
August 7, 2004. Amendment filed March 1, 2007, effective May 15, 2007.

1200-08-06-.04 ADMINISTRATION.

(1) The nursing home shall have a full-time (working at least 32 hours per week) administrator
licensed in Tennessee, who shall not function as the director of nursing. Any change of
administrators shall be reported in writing to the department within fifteen (15) days. The
administrator shall designate in writing an individual to act in his/her absence in order to
provide the nursing home with administrative direction at all times. The administrator shall
assure the provision of appropriate fiscal resources and personnel required to meet the
needs of the residents. .

(2) The hospital administrator may serve as the administrator of a hospital-based nursing home
provided that he/she is a Tennessee licensed nursing home administrator, the facilities are
located on the same campus, and the surveys do not reflect substandard care.

(3) Any agreement to manage a nursing home must be reported in writing to the department
within fifteen (15) days of its implementation.

(4) Upon the unexpected loss of the facility administrator, the facility shall proceed according to
the following provisions:

(a) The term “unexpected loss” means the absence of a nursing home administrator due to
serious illness or incapacity, unplanned hospitalization, death, resignation with less
than thirty (30) days notice or unplanned termination. .

(b) The facility must notify the department within twenty-four (24) hours after notice of the
unexpected loss of the administrator. Notification to the department shall identify an
individual to be responsible for administration of the facility for the immediate future not
to exceed thirty (30) days. This responsible individual need not be licensed as an
administrator and may be the facility's director of nursing.

(c) Within seven (7) days of notice of the unexpected loss, the facility must request a
waiver of the appropriate regulations from the board.

(d) On or before the expiration of thirty (30) days after notice of the unexpected loss, the
facility shall appoint a temporary administrator to serve until either a permanent
administrator is employed or the request for a waiver is considered by the board,
whichever occurs first. The temporary administrator shall be any of the following:

1. A full-time administrator licensed in Tennessee or any other state;

2. One (1) or more part-time administrators licensed in Tennessee. Part-time shall
not be less than twenty (20) hours per week; or,

3. A full-time candidate for licensure as a Tennessee administrator who has
completed the required training and the application process. Such candidate
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STANDARDS FOR NURSING HOMES CHAPTER 1200-08-06

(Rule 1200-08-06-.04, continued)

©)

6)

(7)

G

(9)

shall be scheduled for the next licensure exam and is eligible for the continued
administrator role only with the successful completion of that exam.

(e) The procedures set forth above shall be followed until the next regularly scheduled
meeting of the board in which the board considers the facility’s application for a waiver.
After reviewing the circumstances, the board may grant, refuse or condition a waiver as
necessary to protect the health, safety and welfare of the residents in the facility.

(H  Any facility which follows these procedures shall not be subject to a civil penalty for
absence of an administrator at any time preceding the board’'s consideration of the
facility’s request for a waiver.

The facility shall make reasonable efforts to safeguard personal property and promptly
investigate complaints of such loss. A record shall be prepared of all clothing, personal
possessions and money brought by the resident to the nursing home at the time of
admission. The record shall be filled out in duplicate. One copy of the record shall be given
to the resident or the resident's representative and the original shall be maintained in the
nursing home record. This record shall be updated as additional personal property is brought
to the facility.

The facility shall maintain a surety bond on all resident funds held in trust. Such surety bonds
shall be sufficient to cover the amount of such funds. The surety bond shall be an agreement
between the company issuing the bond and the nursing home and shall remain in the
possession of the nursing home.

If the facility holds resident funds, such funds shall be kept in an account separate from the
facility’s funds. Resident funds shall not be used by the facility. The facility shall maintain
and allow each resident access to a written record of all financial arrangements and
transactions involving the individual resident’s funds. The facility shall provide each resident
or his/her representative with a written itemized statement at least quarterly of all financial
transactions involving the resident's funds.

Within thirty (30) days of a resident's death, the facility shall provide an accounting of the
resident’s funds held by the facility and an inventory of the resident's personal property held
by the facility to the resident's executor, administrator or other person authorized by law to
receive the decedent’s property. The facility shall obtain a signed receipt from any person to
whom the decedent’s property is transferred.

Upon the sale of the facility, the seller shall provide written verification that all the resident’s
funds and property have been transferred and shall obtain a signed receipt from the new
owner. Upon receipt, the buyer shall provide, to the residents, an accounting of funds and
property held on their behalf.

(10) When licensure is applicable for a particular job, verification of the current license must be

included as a part of the personnel file. Each personnel file shall contain accurate
information as to the education, training, experience and personnel background of the
employee. Documentation that references were verified shall be on file. Documentation that
all appropriate abuse registries have been checked shall be on file. Adequate medical
screenings to exclude communicable disease shall be required of each employee.

(g —Allnuesing-homes-shatbimitiate-a-criminal-background check-on-any-person who ts-employed

by-the-facility-in-a pesition-which-nvelves previding-girectcare-lo aresident-arpatient—pricrie
orwithin-seven-({}-days of employment:
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STANDARDS FOR NURSING HOMES CHAPTER 1200-08-06

(Rule 1200-08-06-.04, continued)
(11) Prior to employment, all nursing homes shall complete a criminal background check on any
person who will be in a position which involves providing direct care to a resident or patient.

(a) Any person who applies for employment in a position which involves providing direct
patient care to a resident in such a facility shall consent to:

1. Provide past work and personal references to be checked by the nursing home;
and/or

2.  Agree to release and use of any and all information and investigative records
necessary for the purpose of verifying whether the individual has been convicted
of a criminal offense in the state of Tennessee, to either the nursing home or its
agent, to any agency that contracts with the state of Tennessee, to any law
enforcement agency, or to any other legally authorized entity; and/or

3y Supply a fingerprint sample and submit to a state criminal history records check
to be conducted by the Tennessee Bureau of Investigations, or a state and
federal criminal history records check to be conducted by the Tennessee Bureau
of Investigation and the Federal Bureau of Investigation; and/or

4. Release any information required for a criminal background investigation by a
professional background screening organization or criminal background check
service or registry.

(b) A nursing home shall not disclose criminal background check information obtained to a
person who is not involved in evaluating a person’s employment, except as required or
permitted by state or federal law.

(c) Any costs incurred by the Tennessee Bureau of Investigation, professional background
screening organization, law enforcement agency, or other legally authorized entity, in
conducting such investigations of such applicants may be paid by the nursing home, or
any agency that contracts with the state of Tennessee requesting such investigation
and information, or the individual who seeks employment or is employed. Payment of
such costs to the Tennessee Bureau of Investigation are to be made in accordance
with T.C.A. §§38-6-103 and 38-6-109. The costs of conducting criminal background
checks shall be an allowable cost under the state Medicaid program, if paid for by the
nursing home.

(d} Criminal background checks are also required by any organization, company, or
agency that provides or arranges for the supply of direct care staff to any nursing home
licensed in the state of Tennessee. Such company, organization, or agency shall be
responsible for initiating a criminal background check on any person hired by that entity
for the purpose of working in a nursing home, and shall be required to report the resuits
of the criminal background check to any facility in which the organization arranges the
employee to work, upon request by a facility.

(e) A nursing home that declines to employ or terminates a person based upon criminal
‘ background information provided to the facility shall be immune from suit by or on
behalf of that person for the termination of or the refusal to employ that person.

(12) Whenever the rules of this chapter require that a licensee develop a written policy, plan,
procedure, technique, or system concerning a subject, the licensee shall develop the
required policy, maintain it and adhere to its provisions. A nursing home which violates a
required policy also violates the rule establishing the requirement.
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STANDARDS FOR NURSING HOMES CHAPTER 1200-08-06

(Rule 1200-08-06-.04, continued)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

Policies and procedures shall be consistent with professionally recognized standards of
practice.

No nursing home shall retaliate against or, in any manner, discriminate against any person
because of a complaint made in good faith and without malice to the board, the department,
the Department of Human Services Adult Protective Services, the long term care
ombudsman, the Comptroller of the State Treasury, or any government agency. A nursing
home shall neither retaliate, nor discriminate, because of information lawfully provided to
these authorities, because of a person’s cooperation with them, or because a person is
subpoenaed to testify at a hearing involving one of these authorities.

Each nursing home shall adopt safety policies for the protection of residents from accident
and injury.

Each nursing home shall post whether they have liability insurance, the identity of their
primary insurance carrier, and if self-insured, the corporate entity responsible for payment of
any claims. It shall be posted on a sign no smaller than eleven inches (11") in width and
seventeen inches (17") in height and displayed at the main public entrance.

Documentation pertaining to the payment agreement between the nursing home and the
resident shall be completed prior to admission. A copy of the documentation shall be given
to the resident and the original shall be maintained in the nursing home records.

The nursing home shall ensure a framework for addressing issues related to care at the end
of life.

The nursing home shall provide a process that assesses pain in all patients. There shall be
an appropriate and effective pain management program.

The nursing home shall carry out the following functions, all of which shall be documented in
a written medical equipment management plan:

(a) Develop and maintain a current itemized inventory of medical equipment used in the
facility, that is owned or leased by the operator of the facility;

(b) Develop and maintain a schedule for the maintenance, inspection and testing of
medical equipment according to manufacturers’ recommendations or other generally
accepted standards. The schedule shall include the date and time such maintenance,
inspection and testing was actually performed, and the name of the individual who
performed such tasks; and

(c) Ensure maintenance, inspection and testing were conducted by facility personnel
adequately trained in such procedures or by a contractor qualified to perform such
procedures.

All health care facilities licensed pursuant to T.C.A. §68-11-201, et. seq. shall post on a sign
no smaller than eight and one-half inches (8%2") in width and eleven inches (11") in height the
following in the main public entrance:

(a) a statement that any person, regardless of age, who may be the victim of domestic
violence may call the nationwide domestic violence hotline, with that number printed in
boldface type, for immediate assistance.

“No Smoking” signs or the international “No Smoking” symbol, consisting of a pictorial
representation of a burning cigarette enclosed in a red circle with a red bar across it, shall be
clearly and conspicuously posted at every entrance.
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STANDARDS FOR NURSING HOMES CHAPTER 1200-08-06

(Rule 1200-08-06-.04, continued)

(23) Residents of the facility are exempt from the smoking prohibition. The resident smoking
practices shall be governed by the policies and procedures established by the facility. Smoke
from such areas shall not infiltrate into the areas where smoking is prohibited.

(24) The facility shall develop a concise statement of its charity care policies and shall post such
statement in a place accessible to the public.

Authority: T.C.A. §§ 4-5-202, 4-5-204, 39-17-1803, 39-17-1804, 39-17-1805, 68-11-202, 68-11-204, 68-
11-206, 68-11-209, 68-11-225, 68-11-254, 68-11-256, 68-11-257, 68-11-268, 68-11-906, and 71-6-121.
Administrative History: Original rule filed March 27, 1975; effective April 25, 1975. Repeal and new
rule filed July 14, 1983; effective August 15, 1983. Amendment filed May 24, 1985; effective June 23,
1985. Amendment filed March 13, 1986; effective April 12, 1986. Amendment filed October 22, 1987,
effective December 6, 1987. Amendment filed May 10, 1990; effective June 24, 1990. Amendment filed
March 9, 1992; effective April 23, 1992. Amendment filed March 10, 1995; effective May 24, 1995.
Amendment filed June 13, 1997; effective August 27, 1997. Repeal and new rule filed January 31, 2000;
effective April 15, 2000. Amendment filed June 18, 2002; effective September 1, 2002. Amendment filed
May 24, 2004; effective August 7, 2004. Amendment filed February 23, 2007, effective May 9, 2007.
Amendment filed July 18, 2007; effective October 1, 2007. Amendment filed February 22, 2010; effective
May 23, 2010.

1200-08-06-.05 ADMISSIONS, DISCHARGES, AND TRANSFERS.

(1) Every person admitted for care or treatment shall be under the supervision of a physician
who holds a license in good standing to practice in Tennessee. The name of the resident’s
attending physician shall be recorded in the resident's medical record. The nursing home
shall not admit the following types of residents:

(a) Persons who pose a clearly documented danger to themselves or to other residents in
the nursing home.

(b)  Children under fourteen (14) years of age, except when the department has approved
the admission of a specific child.

(c) Persons for whom the nursing home is not capable of providing the care ordered by the
attending physician. Documentation of the reason(s) for refusal of the admission shall
be maintained.

(2) A diagnosis must be entered in the admission records of the nursing home for every person
admitted for care or treatment.

(3) Prior to the admission of a resident to a nursing home or prior to the execution of a contract
for the care of a resident in a nursing home (whichever occurs first), each nursing home shall
disclose in writing to the resident or to the resident’s guardian, conservator or representative,
if any, whether the facility has liability insurance and the identity of the primary insurance
carrier. If the facility is self-insured, their statement shall reflect that fact and indicate the
corporate entity responsible for payment of any claims.

(4) Any residential facility licensed by the board of licensing health care facilities shall upon
admission provide to each resident the division of adult protective services’ statewide toli-free
number; 888-277-8366.

(5) Facilities utilizing secured units must be able to provide survey staff with twelve (12) months
of the following performance information specific to the secured unit and its residents:
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