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Chapter Number

Chapter Title

1200-13-01

TennCare Long-Term Care Programs

Rule Number

Rule Title

1200-13-01-.02

Definitions

1200-13-01-.05

TennCare CHOICES Program

1200-13-01-.10

Medical (Level of Care) Eligibility Criteria for TennCare Reimbursement of Care in Nursing

Facilities, CHOICES HCBS and PACE

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to hitp://state.tn.us/sos/rules/1360/1360.htm)

Paragraph (4) Advance Determination of Rule 1200-13-01-.02 Definitions is deleted in its entirety and subsequent
paragraphs renumbered accordingly.

Rule 1200-13-01-.02 Definitions is amended by inserting in alphabetical order the following new Paragraph, with
all paragraphs numbered appropriately so that the new Paragraph shall read as follows:

() Safety Determination.

(a)

A .decision made by the Bureau in accordance with the process and requirements described in
Rule 1200-13-01-.05(6) regarding whether an Applicant would qualify to enroll in CHOICES
Group 3 (including Interim CHOICES Group 3) or if there is sufficient evidence, as required and
determined by the Bureau, to demonstrate that the necessary intervention and supervision
needed by the Applicant cannot be safely provided within the array of services and supports that
would be available if the Applicant was enrolled in Choices Group 3, including CHOICES HCBS
up to the Expenditure Cap of $15,000, non-Choices HCBS available through TennCare (e.g.,
home health), cost-effective alternative services (as applicable), services available through
Medicare, private insurance or other funding sources, and natural supports provided by family
members and other caregivers who are willing and able to provide such care, and which may
impact the Applicant's NF LOC eligibility (see Rule 1200-13-01-.10(4)(b)2.(i)(ll) and 1200-13-01-

10(4)(b)2.(i)(11)).

Such determination shall include review of information submitted to the Bureau as part of the
Safety Determination request, including, but not limited to:

1. Diagnosed complex acute or chronic medical conditions which require frequent, ongoing
skilled and/or rehabilitative interventions and treatment by licensed professional staff;

2, A pattern of recent falls resulting in injury or with significant potential for injury;

3. An established pattern of recent emergent hospital admissions or emergency department
utilization for emergent conditions;

4. Recent nursing facility admissions, including precipitating factors and length of stay;

5. An established pattern of self-neglect that increases risk to personal health, safety and/or
welfare requiring involvement by law enforcement or Adult Protective Services;

6. A determination by a community-based residential alternative provider that the Applicant's
needs can no longer be safely met in a community setting; and

7. The need for and availability of regular, reliable natural supports, including changes in the
physical or behavioral health or functional status of family or unpaid caregivers.

Statutory Authority: T.C.A. §§ 4-5-202, 4-5-203, 71-5-105 and 71-5-109.
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Paragraph (6) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in its entirety and replaced with a
new Paragraph (6) which shall read as follows:

(6) Safety Determination Requests

(a) For purposes of the Need for Inpatient Nursing Care, as specified in the Bureau Rule 1200-13-01-
10(4)(b)2.(i)(11) and 1200-13-01-.10(4)(b)2.(ii)(1!), a Safety Determination by the Bureau regarding
whether a CHOICES Applicant would qualify for enroliment into CHOICES Group 3 shall be made
upon request of the Applicant, the Applicant's Representative, AAAD, MCO, NF, or PACE
Organization if at least one of the following criteria are met.

1.

The Applicant has an approved total acuity score of at least five (5) but no more than eight

(8);

The Applicant has an approved individual acuity score of at least three (3) for the
Orientation measure and the absence of frequent intermittent or continuous intervention
and supervision would result in imminent and serious risk of harm to the Applicant and/or
others (documentation of the impact of such deficits on the Applicant’s safety, including
information or examples that would support and describe the imminence and seriousness
of risk shall be required);

The Applicant has an approved individual acuity score of at least two (2) for the Behavior
measure; and the absence of intervention and supervision for behaviors at the frequency
specified in the PAE would result in imminent and serious risk of harm to the Applicant
and/or others (in addition to information submitted with the PAE, information or examples
that would support and describe the imminence and seriousness of risk resulting from the
behaviors shall be required);

The Applicant has an approved individual acuity score of at least three (3) for the mobility
or transfer measures or an approved individual acuity score of at least two (2) for the
toileting measure, and the absence of frequent intermittent assistance for mobility and/or
toileting needs would result in imminent and serious risk to the Applicant’'s heaith and
safety (documentation of the mobility/ transfer or toileting deficits and the lack of availability
of assistance for mobility/transfer and toileting needs shall be required);

The Applicant has experienced a significant change in physical or behavioral health or
functional needs or the Applicant’'s caregiver has experienced a significant change in
physical or behavioral health or functional needs which impacts the availability of needed
assistance for the Applicant;

The Applicant has a pattern of recent falls resulting in injury or with significant potential for
injury or a recent fall under circumstances indicating a significant potential risk for further
falls;

The Applicant has an established pattern of recent emergent hospital admissions or
emergency department utilization for emergent conditions or a recent hospital or NF
admission or episode of treatment in a hospital emergency department under
circumstances sufficient to indicate that the person may not be capable of being safely
maintained in the community (not every hospital or NF admission or emergency department
episode will be sufficient to indicate such);

The Applicant's behaviors or a pattern of self-neglect has created a risk to personal health,
safety and/or welfare that has prompted intervention by law enforcement or Adult Protective
Services (APS). A report of APS or law enforcement involvement shall be sufficient by
itself to require the conduct of a Safety Determination (but not necessarily the approval of a
Safety Determination).

The Applicant has recently been discharged from a community-based residential alternative
setting (or such discharge is pending) because the Applicant's needs can no longer be
safely met in that setting.
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10. The Applicant is a CHOICES Group 1 or Group 2 member or PACE member enrolled on or
after July 1, 2012 (pursuant to level of care rules specified in 1200-13-01-.10(4)(b)2.(i) and
(ii)) and has been determined upon review to no longer meet nursing facility level of care.

11. The applicant has diagnosed complex acute or chronic medical conditions which require
frequent, ongoing skilled and/or rehabilitative interventions and treatment by licensed
professional staff.

12.  The Applicant’'s MCO has determined, upon enrollment into Group 3 based on a PAE
submitted by another entity, that the Applicant’'s needs cannot be safely met within the
array of services and supports available if enrolled in Group 3 (see 1200-13-01-.02(125)),
such that a higher level of care is needed.

(b) Any of these criteria shall be sufficient to warrant review of a Safety Determination request by the
Bureau; however no criterion shall necessarily be sufficient, in and of itself, to justify that such
Safety Determination request (and NF LOC) will be approved. The Bureau’s Safety Determination
shall be based on a review of the medical evidence in its entirety, including consideration of the
Applicant's medical and functional needs, and the array of services and supports that would be
available if the Applicant was enrolled in CHOICES Group 3, including CHOICES HCBS up to the
Expenditure Cap of $15,000, non-Choices HCBS available through TennCare (e.g., home
health), cost effective alternative services (as applicable), services available through Medicare,
private insurance or other funding sources, and unpaid supports provided by family members and
other caregivers who are willing and able to provide such care.

() If the medical evidence received by the Bureau is insufficient to make a Safety Determination, the
Bureau may request a face-to-face assessment by the AAAD (for non Medicaid-eligible
Applicants), the MCO (for Medicaid-eligible Applicants), or other designee in order to gather
additional information needed by the Bureau to make a final Safety Determination. In such
instances, the PAE shall be deemed incomplete, and the time for disposition of the PAE shall be
tolled for a reasonable period of time (not to exceed 10 business days, except when such delay is
based on the reasonable needs or request of the Applicant, and only for a specific additional
period not to exceed a total period of more than 30 calendar days, occasioned by the Applicant’s
needs or request) while such additional evidence is gathered.

(d) Documentation required to support a Safety Determination request shall include all of the
following:

1. A completed PAE, including detailed explanation of each ADL or related deficiency, as
required by the Bureau, a completed Safety Determination request, and medical evidence
sufficient to support the functional and related deficits identified in the PAE and the health
and safety risks identified in the Safety Determination request;

2. A comprehensive needs assessment which shall include all of the following, except as
specified:

(i)  An assessment of the Applicant's physical, behavioral, and psychosocial needs not
reflected in the PAE, including the specific tasks and functions for which assistance is
needed by the Applicant, the frequency with which such tasks must be performed,
and the Applicant’s need for safety monitoring and supervision;

(i)  The Applicant's living arrangements and the services and supports the Applicant has
received for the six (6) months prior to submission of the Safety Determination
request, including unpaid care provided by family members and other caregivers,
paid services and supports the Applicant has been receiving regardless of payer
(e.g., non-CHOICES HCBS available through TennCare such as home health and
services available through Medicare, private insurance or other funding sources); and
any anticipated change in the availability of such care or services from the current
caregiver or payer; and
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(i) Detailed explanation regarding any recent significant event(s) or circumstances that
have impacted the Applicant’'s need for services and supports, including how such
eveni(s) or circumstances impact the Applicant’s ability to be safely supported within
the array of covered services and supports that would be available if the Applicant
were enrolled in CHOICES Group 3;

3. A person-centered plan of care developed by the MCO Care Coordinator, NF, or PACE
Organization (i.e., the entity submitting the Safety Determination request) which specifies
the tasks and functions for which assistance is needed by the Applicant, the frequency with
which such tasks must be performed, the Applicant's need for safety monitoring and
supervision; and the amount (e.g., minutes, hours, etc.) of paid assistance that would be
necessary to provide such assistance; and that would be provided by such entity upon
approval of the Safety Determination. (A plan of care is not required for a Safety
Determination submitted by the AAAD.) In the case of a Safety Determination request
submitted by an MCO or AAAD for a NF resident, the plan of care shall be developed in
collaboration with the NF, as appropriate; and

4. An explanation regarding why an array of covered services and supports, including
CHOICES HCBS up to the Expenditure Cap of $15,000 and non- CHOICES HCBS (e.g.,
home health), services available through Medicare, private insurance or other funding
sources, and unpaid supports provided by family members and other caregivers would not
be sufficient to safely meet the Applicant’s needs in the community.

(e) Approval of a Safety Determination Request

1. A Safety Determination request shall be approved if there is sufficient evidence, as required
and determined by the Bureau, to demonstrate that the necessary intervention and
supervision needed by the Applicant cannot be safely provided within the array of services
and supports that would be available if the Applicant was enrolled in CHOICES Group 3,
including CHOICES HCBS up to the Expenditure Cap of $15,000, non- CHOICES HCBS
available through TennCare (e.g., home health), cost-effective alternative services (as
applicable), services available through Medicare, private insurance or other funding
sources, and unpaid supports provided by family members and other caregivers who are
willing and able to provide such care.

2. When a Safety Determination request is approved, the Applicant's NF LOC eligibility shall
be approved (see Rule 1200-13-01-.10(4)(b)2.(i)(I1) and 1200-13-01-.10(4)(b)2.(ii)(Il}).

3. If enrolled in CHOICES Group 1 or 2 or in PACE based upon approval of a Safety
Determination Request, the NF, MCO, or PACE Organization, respectively, shall implement
any plan of care developed by such entity and submitted as part of the Safety
Determination Request to demonstrate the services needed by the Applicant, subject to
changes in the Applicant’'s needs which shall be reflected in a revised plan of care and
signed by the Applicant (or authorized representative).

4, The lack of availability of suitable community housing or the need for assistance with
routine medication management shall not be sufficient by itself to justify approval of a
Safety Determination request.

(f) Denial of a Safety Determination Request.

1. Pursuant to Rule 1200-13-01-.10(7)(b), when a PAE is denied, including instances where a
Safety Determination has been requested and denied, a written Notice of denial shall be
sent to the Applicant and, where applicable, to the Designated Correspondent. In instances
where such denial is based in part on a Safety Determination that has been requested and
denied, such Notice shall advise the Applicant of the Bureau’s LOC decision, including
denial of the Safety Determination request.

2, If enrolled in CHOICES Group 3 based upon denial of a Safety Determination Request, the
MCO shall implement any plan of care developed by the MCO and submitted as part of the
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Safety Determination process to demonstrate that the Applicant’'s needs can be safely met
in Group 3, including covered medically necessary CHOICES HCBS and non-CHOICES
HCBS available through TennCare and cost-effective alternative services upon which
denial of the Safety Determination was based, subject to changes in the Applicant’'s needs
which shall be reflected in a revised plan of care and signed by the Applicant (or authorized
representative).

(9) Duration of Nursing Facility Level of Care Based on an Approved Safety Determination Request

1. Pursuant to 1200-13-01-.10(2)(h), Nursing Facility level of care based on an approved
Safety Determination request may be approved by the Bureau for an open ended period of
time or a fixed period of time with an expiration date based on an assessment by the
Bureau of the Applicant's medical condition and anticipated continuing need for inpatient
nursing care, and how long it is reasonably anticipated that the Applicant's needs cannot
be safely and appropriately met in the community within the array of services and supports
available if enrolled in CHOICES Group 3. This may include periods of less than 30 days as
appropriate, including instances in which it is determined that additional post-acute
inpatient treatment of no more than 30 days is needed for stabilization, rehabilitation, or
intensive teaching as specified in the plan of care following an acute event, newly
diagnosed complex medical condition, or significant progression of a previously diagnosed
complex medical condition in order to facilitate the Applicant's safe transition back to the
community.

2. Pursuant to Rule 1200-13-01-.10(7)(f), when a PAE for NF LOC is approved for a fixed
period of time with an expiration date based on an assessment by the Bureau of the
Applicant’'s medical condition and anticipated continuing need for inpatient nursing care,
and how long it is reasonably anticipated that the Applicant's needs cannot be safely and
appropriately met in the community within the array of services and supports available if
enrolled in CHOICES Group 3, the Applicant shall be provided with a Notice of appeal
rights, including the opportunity to submit an appeal within 30 calendar days of receipt of
this notice. Nothing in this section shall preclude the right of the Applicant to submit a new
PAE (including a new Safety Determination request) establishing medical necessity of care
before the Expiration Date has been reached or anytime thereafter.

Statutory Authority: T.C.A. §§ 4-5-202, 4-5-203, 71-5-105 and 71-5-109,

Subparagraph (d) (PAE Effective Dates pertaining to Advance Determinations for persons not enrolled in
TennCare when the PAE is submitted:) of Paragraph (3) of Rule 1200-13-01-.10 Medical {Level of Care) Eligibility
Criteria for TennCare Reimbursement of Care in Nursing Facilities, CHOICES HCBS and PACE is deleted in its
entirety and subsequent subparagraphs re-lettered appropriately.

Items (1) through (IX) of Subpart (iii) of Part 2. of Subparagraph (b) of Paragraph (4) of Rule 1200-13-01-.10
Medical (Level of Care) Eligibility Criteria for TennCare Reimbursement of Care in Nursing Facilities, CHOICES
HCBS and PACE are deleted in their entirety and replaced with new Items (l) through (IX) which shall read as
follows:

()  Transfer. The Applicant is incapable of transfer to and from bed, chair, or toilet
unless physical assistance is provided by others on an ongoing basis (daily or
at least four days per week). Approval of this deficit shall require
documentation of the medical condition(s) contributing to this deficit, as well as
the specific type and frequency of transfer assistance required.

(I Mobility. The Applicant requires physical assistance from another person for
mobility on an ongoing basis (daily or at least four days per week). Mobility is
defined as the ability to walk, using mobility aids such as a walker, crutch, or
cane if required, or the ability to use a wheelchair (manual or electric) if walking
is not feasible. The need for a wheelchair, walker, crutch, cane, or other
mobility aid shall not by itself be considered to meet this requirement. Approval
of this deficit shall require documentation of the medical condition(s)
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(V1)

(Vi)

contributing to this deficit, as well as the specific type and frequency of mobility
assistance required.

Eating. The Applicant requires physical assistance with gastrostomy tube
feedings or physical assistance or constant one-on-one observation and verbal
assistance (reminding, encouraging) 4 or more days per week to consume
prepared food and drink (or self-administer tube feedings, as applicable) or
must be fed part or all of each meal. Food preparation, tray set-up, assistance
in cutting up foods, and general supervision of multiple residents shall not be
considered to meet this requirement. Approval of this deficit shall require
documentation which supports the need for such intervention, along with
evidence that in the absence of such physical assistance or constant one-on-
one observation and verbal assistance, the Applicant would be unable to self-
perform this task. For PAEs submitted by the AAAD (or entity other than an
MCO, NF, or PACE Organization), an eating or feeding plan specifying the
type, frequency and duration of supports required by the Applicant for feeding,
along with evidence that in the absence of such physical assistance or
constant one-on-one observation and verbal assistance, the Applicant would
be unable to self-perform this task shall be required.

Toileting. The Applicant requires physical assistance from another person to
use the toilet or to perform incontinence care, ostomy care, or catheter care on
an ongoing basis (daily or at least four days per week). Approval of this deficit
shall require documentation of the specific type and frequency of toileting
assistance required.

Expressive and Receptive Communication. The Applicant is incapable of
reliably communicating basic needs and wants (e.g., need for assistance with
toileting; presence of pain) in a manner that can be understood by others,
including through the use of assistive devices; or the Applicant is incapable of
understanding and following very simple instructions and commands without
continual intervention (daily or at least four days per week). Approval of this
deficit shall require documentation of the medical condition(s) contributing to
this deficit, as well as the specific type and frequency of communication
assistance required.

Orientation. The Applicant is disoriented to person (e.g., fails to remember own
name, or recognize immediate family members), place (e.g., does not know
residence is a NF), or event/situation (e.g., is unaware of current
circumstances in order to make decisions that prevent risk of harm) daily or at
least four days per week. Approval of this deficit shall require documentation of
the specific orientation deficit(s), including the frequency of occurrence of such
deficit(s), and the impact of such deficit(s) on the Applicant.

Medication Administration. The Applicant is not cognitively or physically
capable (daily or at least four days per week) of self-administering prescribed
medications at the prescribed schedule despite the availability of limited
assistance from another person. Limited assistance includes, but is not limited
to, reminding when to take medications, encouragement to take, reading
medication labels, opening bottles, handing to Applicant, reassurance of the
correct dose, and the use of assistive devices including a prepared medication
box. An occasional lapse in adherence to a medication schedule shall not be
sufficient for approval of this deficit; the Applicant must have physical or
cognitive impairments which persistently inhibit his or her ability to self-
administer medications. Approval of this deficit shall require evidence that
such interventions have been fried or would not be successful, and that in the
absence of intervention, the Applicant's health would be at serious and
imminent risk of harm.
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(VH1) Behavior. The Applicant requires persistent staff or caregiver intervention and

supervision (daily or at least four days per week) due to an established and
persistent pattern of behavioral problems which are not primarily related to a
mental health condition (for which mental health treatment would be the most
appropriate course of treatment) or a substance abuse disorder (for which
substance abuse treatment would be the most appropriate course of
treatment), and which, absent such continual intervention and supervision,
place the Applicant or others at imminent and serious risk of harm. Such
behaviors may include physical aggression (including assaultive or self-
injurious behavior, destruction of property, resistive or combative to personal
and other care, intimidating/threatening, or sexual acting out or exploitation) or
inappropriate or unsafe behavior (including disrobing in public, eating non-
edible substances, fire setting, unsafe cooking or smoking, wandering,
elopement, or getting lost). Approval of this deficit shall require documentation
of the specific behaviors and the frequency of such behaviors.

Skilled Nursing or Rehabilitative Services. The Applicant requires daily skilled
nursing or rehabilitative services at a greater frequency, duration, or intensity
than, for practical purposes, would be provided through a daily home healith
visits. Approval of such skilled nursing or rehabilitative services shall require a
physician’s order and other documentation as specified in the PAE. Level 2
reimbursement for rehabilitative services and acuity points for such
rehabilitative services shall not be approved for chronic conditions,
exacerbations of chronic conditions, weakness after hospitalization, or
maintenance of functional status, although the NF shall be required to ensure
that appropriate services and supports are provided based on the
individualized needs of each resident.

Statutory Authority: T.C.A. §§ 4-5-202, 4-5-203, 71-5-105 and 71-5-109.
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