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1200-08-38-.03 Confidentiality of Records and Release of Information

1200-08-38-.04 Referrals of Reports of Abuse, Neglect, Misappropriation, or Exploitation to the Department

1200-08-38-.05 Department of Health's Naotification of Intent to Place on the Registry

1200-08-38-.06 Requests for Removal from the Registry
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

Chapter 1200-08-38
Registry of Persons Who Have Abused, Neglected, Misappropriated, or Exploited the Property of Vulnerable
Individuals

New Rule Chapter

Table of Contents

1200-08-38-.01 Scope of Rules

1200-08-38-.02 Definitions

1200-08-38-.03 Confidentiality of Records and Release of Information

1200-08-38-.04 Referrals of Reports of Abuse, Neglect, Misappropriation, or Exploitation to the Department
1200-08-38-.05 Department of Health's Notification of Intent to Place on the Reglstry

1200-08-38-.06 Requests for Removal from the Registry

Preamble.

The purpose of the Registry of Persons Who Have Abused, Neglected, Misappropriated, or Exploited the Property
of Vulnerable Individuals (“Registry”) is to notify the public of those individuals who have been determined to have
performed such acts against a vulnerable individual in the State of Tennessee. These rules outline procedures for
reporting to the Registry and for seeking removal from the Registry.

1200-08-38-.01 Scope of Rules.
(1)  These rules shall apply to the:

(a) Notifications of intent to place any person suspected of abuse, neglect, misappropriation, or
exploitation, as defined by the Registry of Persons Who Have Abused, Neglected,
Misappropriated, or Exploited the Property of Vulnerable Individuals (“Registry”) in Title 68,
Chapter 11, Part 10 of the Tennessee Code Annotated;

(b) Referrals made to the Department for placement on the Registry from any state or federal courts,
Tennessee state government agencies, administrative bodies, Tennessee Bureau of Investigation
or law enforcement agencies.

(c) Requests for information from the Department’s Registry; and
(d) Requests for removal from the Registry.
(2) Due Process.
(a) Administrative due process consists of contested case hearings and appeals conducted

according to the procedures set forth in the Uniform Administrative Procedures Act, as set forth in
T.C.A. Title 4, Chapter 5, Part 3 and Tenn. Comp. R. & Regs. 1360-04-01-.01 et seq.

(b) Petitioners who have been denied removal from the Registry may appeal the state government
agency’s decision by requesting a contested case hearing, which will be conducted according to
the Uniform Administrative Procedures Act, as set forth in T.C.A. Title 4, Chapter 5, Section 3 and
Tenn. Comp. R. & Regs. 1360-04-01-.01 et seq.

(c) Notice and opportunity to be heard will be accorded to an individual based on each state
government agency’s standard procedures.
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Authority: T.C.A. §§ 68-11-1001 et. seq.

1200-08-38-.02 Definitions.

(1)

(2)
(3)

“Abuse” means the willful infliction of injury, unreasonable confinement, intimidation, or punishment with
resulting physical harm or pain or mental anguish.

*Commissioner” means the Commissioner of the Tennessee Department of Health.

“Criminal disposition” means the disposition of criminal charges constituting an offense against a
vulnerable person, as either by conviction, or by pretrial diversion authorized by any court pursuant to
Tennessee Code Annotated, Title 40, Chapter 15, or by an order deferring further proceedings and
placing an individual on probation by post-trial diversion issued pursuant to Tennessee Code Annotated,
Title 40, Chapter 35.

“Court” means any state or federal court.
“Department” means the Tennessee Department of Health.
"Designee” means the designee of the Commissioner of the Tennessee Department of Health.

“Exploitation” means, in cases that are investigated by the Department of Human Services, the improper
use by a caretaker of funds that have been paid by a governmental agency to an adult or to the caretaker
for the use or care of an adult.

“Facility” means any facility licensed by the Tennessee Department of Health, Office of Health Care
Facilities under Title 68, Chapter 11, Part 2 of the Tennessee Code Annotated.

“Misappropriation” means any taking, possession, or use of the property of a vulnerable person the
elements of which constitute any criminal offense involving such property, or that constitute a violation of
a fiduciary duty of a caretaker of a vulnerable person.

“Offense against a vulnerable person” means any act that constitutes abuse, neglect, misappropriation or
exploitation of the property of a vulnerable person even if the act does not constitute a criminal act, or a
crime the elements of which constitute abuse, neglect, or misappropriation or exploitation of the property
of a vulnerable person.

“Neglect” means the failure to provide goods and services necessary to avoid physical harm, mental
anguish or mental iliness.

“Notification” means referrals made to the Department by any state government agency that finds that an
individual has committed abuse, neglect, misappropriation, or exploitation of the property of a vulnerable
person, pursuant to that state government agency’s procedures and definitions.

(16)

“Person’or-“individual™means-(a)-any-individual-eighteen-(18)-years-of-age-or-older-or-(b)-any-individual
younger than eighteen (18) years of age (i) that has been dealt with as an adult in a criminal court of
competent jurisdiction, pursuant to Title 37, Chapter 1, Part 1 of the Tennessee Code Annotated or (ii)
whose placement on the Registry is otherwise required by law. However, the terms “vulnerable person”
or vulnerable individual”’ shall have the meaning set forth in 1200-08-38-.02(18).

“Petitioner’ means an individual seeking removal from the Registry.

“Property” means any and all interests of any type in real property, and any interest of any type in
personal property whether in moneys or financial instruments of any type, goods, furnishings, and similar
property. In those cases investigated by the Department of Human Services pursuant to Title 71, Chapter
5, part 1, property shall only consist of funds paid by a governmental agency to an "adult” as defined in
T.C.A §71-6-102.

“Registry” means the registry maintained by the Department pursuant to Tennessee Code Annotated,
Title 68, Chapter 11, Part 10, containing the names of any persons who, after receiving notice and
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opportunity to be heard, have been determined by Tennessee state government agencies or any state or
federal court to have abused, neglected, misappropriated, or exploited the property of vulnerable persons.

“State Government Agency” means an agency of Tennessee state government and its successor agency
and includes but is not limited to:

(a) the Department of Intellectual and Developmental Disabilities;

(b) the Department of Mental Health and Substance Abuse Services;

(c) the Department of Human Services, Adult Protective Services Division;
(d) the Department of Children’s Services;

(e) the Department of Health;

(f the Department of Education;
(9) the Tennessee Bureau of Investigation; and
(h) the Bureau of TennCare.

“Vulnerable person”, or “vulnerable individual,” means anyone who:
(a) Is under eighteen (18) years of age; or

(b) Is either (18) years of age or older and, by reason of advanced age or other physical or mental
condition, is vulnerable to or has been determined to have suffered from abuse, neglect, or
misappropriation or exploitation of property and is or has been:

1. The subject of any report of harm, abuse, neglect, or exploitation of property made to any
state government agency or investigative authority with responsibility to investigate those
reports pursuant to Tennessee Code Annotated, Title 37, Chapter 1, Parts 1 or 6, Title
71, Chapter 6, Part 1, or pursuant to any other law or regulation;

2. Receiving protective services from a state government agency pursuant to law;,

3. The victim of any criminal offense that constitutes abuse, neglect, or misappropriation or
exploitation of property;

4. In the care of either a state government agency, an entity that is licensed or regulated by
a state government agency, or in the care of an entity providing services under the
provisions of a contract between that entity and a state government agency; or

5. Receiving services in the person’s home from any agency licensed or regulated by or

contracted—to—a—state—government—agency; including, -but-not-limited-to—home—and—
community-based services, home health care, or other health care-related services
provided through state or federal funds to assist persons to remain in their homes.

Authority: T.C.A. §§ 68-11-1001 et. seq.

1200-08-38-.03 Confidentiality of Records and Release of Information.

(1)

Any and all reports, investigations, inspections, incident reports, or referrals made to the Department by
facilities licensed pursuant to Title 68, Chapter 11, Part 2 of the Tennessee Code Annotated regarding
abuse, neglect, misappropriation, or exploitation of a vulnerable person are confidential.

(2) The Department may not release information regarding the placement of an individual on the Registry by
either the Department or any state government entity for abuse, neglect, misappropriation, or exploitation
except as authorized pursuant to Title 68, Chapter 11, Part 10 and federal law or regulation.
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Authority: 42 C.F.R. § 488.332; T.C.A. §§ 63-11-211 and 68-11-1001 et. seq.
1200-08-38-.04 Referrals of Reports of Abuse, Neglect, Misappropriation, or Exploitation to the Department.

(1) The Department's Office of Health Care Facilities investigates and makes referrals to the Registry based
on its investigation of reports of abuse, neglect, or misappropriation of the property of vulnerable persons
in facilities licensed or certified, pursuant to Title 68, Chapter 11, Part 2 of the Tennessee Code
Annotated.

(2) Any state government agency that finds that an individual has committed abuse, neglect,
misappropriation, or exploitation of the property of a vulnerable person shall refer the individual to the
Department for placement on the Registry within one hundred eighty (180) days of the completion of due
process. Due process is considered completed when an individual has fully exhausted all administrative
and judicial remedies in accordance with the referring state government agency’s standard procedures
and the Uniform Administrative Procedures Act, as set forth in T.C.A. Title 4, Chapter 5, Part 3 and Tenn.
Comp. R. & Regs. 1360-04-01-.01 et seq. This provision shall not apply to placement on the Registry by
criminal disposition or judicial order in accordance with T.C.A. Title 68, Chapter 11, Part 10.

(3) Referrals for placement on the Registry by other state government agencies shall include the following
prerequisites.

(a) The applicable definition of vulnerable person, as set forth in 1200-08-38-.02(17);

(b) The location and/or facility where the abuse, neglect, misappropriation, or financial exploitation
occurred;

(c) The identity of the caregiver or alleged perpetrator including:
1. Name, street address, phone number, license or certificate number (if applicable), and

other identifying contact information; and
2. Date of birth and social security number.

(d) The nature and extent of the abuse, neglect, misappropriation, or exploitation and the applicable
definition from the reporting agency of abuse, neglect, misappropriation, or exploitation according
to the state government agency’s procedures and definitions;

(e) The identity of the complainant which shall remain confidential;

(f) Information regarding the investigation and substantiation of the allegation, including but not
limited to copies of any investigative reports, documents, witness statements or other evidence

supporting the allegations or findings of the agency;

(9) A statement summarizing the facts demonstrating that the person to be placed on the Registry
received notice and an opportunity to show that he or she should not be placed on the Registry.

The statement-must-include:
1. Emergency, initial, or final administrative orders by a state government agency;

2. Evidence of service of process meeting the requirements of Tenn. Comp. R. & Regs.
1360-04-01-.06(3); or

3. In the case of a criminal disposition, a copy of the criminal disposition from the
Tennessee Bureau of Investigation, or other federal, state, or local law enforcement
agency, court, or criminal justice agency, verifying that a criminal disposition against the
named individual was the result of an offense against a vulnerable person.

(h) Any state government agency making referral to the Registry shall include an attestation that the
requirements set forth in 1200-08-38-.04(3)(a-g) have been met.

Authority: T.C.A. §§ 68-11-211 and 68-11-1003.
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1200-08-38-.05 Department of Health’s Notification of Intent to Place on the Registry.

(1)

(2)

The Department shall send a Notice of Intent to Place on the Registry when it receives information that an
individual has abused, neglected, or misappropriated the property of a vulnerable person.

The Notice of Intent to Place sent by the Department shall contain:

(a)

(b)

(d)

The allegations supporting the determination that the individual has abused, neglected, or
misappropriated the property of a vulnerable person;

Notification that the individual may, within thirty (30) days of the date of the notice, request an
administrative hearing by submitting a written request to the Tennessee Department of Health,
Office of Health Care Facilities;

Notice that the hearing will be a contested case hearing which will be conducted by an
Administrative Law Judge or Hearing Officer pursuant to the Tennessee Administrative
Procedures Act, set forth in Title 4, Chapter 5, Section 3 and Tenn. Comp. R. & Regs. 1360-04-
01-.01 et seq., and that the individual may be represented by an attorney at his or her own
expense; and

Notice that if the individual fails to request a hearing within thirty (30) days, the individual's name
shall be placed on the Registry by default.

(3) If the placement on the Registry is based on a referral from another state government agency, then the
individual being ptaced will not be entitled or given opportunity to contest or dispute prior hearing
conclusions, the content or terms of any prior criminal disposition, or the factual findings upon which the
conclusion or disposition are based. Any hearing offered by the Department shall be limited to the
accuracy of the report that the criminal disposition occurred, hearing conclusions were made, or any fact
issue related to the correct identity of the individual.

(4) Appeals in contested cases by the Department.

(a) Initial Order. If an Administrative Law Judge orders an individual placed to the Registry via Initial

Order, the Initial Order becomes a Final Order within fifteen (15) days after entry of the Initial

Order, unless:

1. The individual files a petition for appeal to the Commissioner or the Commissioner’s
designee stating the basis for the appeal within fifteen (15) days after the entry of the
Initial Order. A Final Order will not be issued until the Commissioner or his designee has
reviewed the Initial Order. A petition for appeal to the Department must be filed within the
Administrative Procedures Division of the Secretary of State; or

2. A party files a petition for reconsideration of this Initial Order, stating the specific reasons
why the Inijtial Order was in error, within fifteen (15) days after the Initial Order's entry.
This—petition-must-also—be-filed-with-the-Administrative-Procedures—Division—aslisted—
above.

3. A petition for reconsideration is deemed denied if no action is taken within twenty (20)
days of filing.

4. A new fifteen (15) day period for the filing of an appeal with the Department starts to run
from the entry date of an order disposition of a petition for reconsideration, or from the
twentieth (20th) day after filing of the petition, if no order is issued.

5. A party may petition the Department for a stay of the Initial Order within seven (7) days
after the entry of the Initial Order.

(b) Final Order.
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1. Within fifteen (15) days after the Initial Order becomes a Final Order, a party may file a
petition for reconsideration of the Final Order with the Commissioner of the Department,
or his designee, in which the petitioner shall state the specific reasons why the Initial
Order was in error.

2. If no action is taken by the Commissioner or his designee within twenty (20) days of filing
of the petition, it is deemed denied.

(c) Judicial Review.

1. If the individual is aggrieved with the outcome of a contested case hearing, the individual
may seek judicial review of the Final Order by filing a petition for review in Chancery
Court within sixty (60) days after the entry of a Final Order, or if a petition for
reconsideration is granted, within sixty (60) days of the entry date of the Final Order
disposing of the petition.

2. The filing of a petition for reconsideration does not extend the sixty (60) day period for
judicial review, if the petition for reconsideration is not granted.

Authority: T.C.A. § 68-11-1003; 42 C.F.R. § 488.335(d); T.C.A. §§ 4-5-301 et. seq, 4-5-315; 4-5-316; 4-5-317; and
4-5-322.

1200-08-38-.06 Requests for Removal from the Registry.

(1

(2)

A petitioner seeking removal from the Registry must request removal in writing. Requests for removal
may be submitted to the Office of Health Care Facilities.

In cases involving a request from an individual placed by another state government agency, the
Department shall forward the request for removal to the agency that initially referred the individual for
placement on the Registry.

A state government agency that has referred a person for placement on the Registry may recommend to
the Department the removal of the person's name if:

(a) The agency determines that the placement of the person's name on the registry was in error; or

(b) An advisory group composed of persons with experience in the subject matter areas of the
agency's work, or who by experience or education the agency determines are qualified to provide
recommendations to the agency regarding a person's likelihood of committing further acts or
omissions that led to the person's placement on the Registry determines, based upon evidence
presented to the group, that removal of the person from the Registry is clearly warranted.

The advisory group may require the petitioner seeking removal to provide documentation supporting
removal from the Registry, including, but not limited to:

(5)

(a) Tennessee-Open-Records-Information-Services-(TORIS)-background-check-conducted-by-the
Tennessee Bureau of Investigation.

(b) Employment history from the time the petitioner was placed on the Registry;

(c) Statement from the petitioner regarding the circumstances of their placement on the Registry;

(d) Letters of reference;

(e) Information regarding petitioner's rehabilitative efforts after the circumstances leading to the

placement, including but not limited to, evidence of therapy; continuing education; anger
management; or alcohol and drug rehabilitation information.

The final decision regarding the recommendation for removal from the Registry shall be made by the
state government agency. The recommendation shall be reduced to writing, giving the agency’s reasons
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for the decision and mailed to the petitioner seeking removal. The state government agency shall provide
a copy of the final decision to the Department.

If the decision is to remove the person from the Registry, the recommendation shall be sent to the
Department and the person's name shall be removed by the Department.

If the petitioner seeking removal is dissatisfied with the determination made by the state government
agency, the person shall be permitted to appeal. The appeal shall be conducted by the state government
agency as a contested case hearing pursuant to the Uniform Administrative Procedures Act.

The decision and the written recommendations of the advisory group and the state government agency
shall be open for public inspection, after redactions are made to comply with applicable confidentiality
law.

A certified nurse aide’s name may only be removed from the Registry when the following circumstances
have been met:

(a) The individual was placed on the Registry on the basis of one (1) instance of neglect;

(b) The employment and personal history of the nurse aide dd not reflect a pattern of abusive
behavior or neglect; and

(c) At least one calendar year has expired from the date of placement on the Registry.

Authority: T.C.A. § 68-11-1003(g); 42 U.S.C.A. § 1396r.
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| certify that the information included in this filing is an accurate and complete representation of the intent and
scope of rulemaking proposed by the agency.

Date: “%&M&?S Cﬁﬁ/gmfw\
Signature: &Wﬁ- L g2s

Name of Officer: _Caroline Tippens
Assistant General Counsel
Title of Officer. Department of Health
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