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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

Rule 0880-02-.15(4)(d) Medical Records is amended by deleting subparagraph (4)(d) and substituting instead the
following language, so that as amended, the new subparagraph shall read:

(d) Content — All medical records, or summaries thereof, produced in the course of the practice of
medicine for all patients shall include all information and documentation listed in T.C.A. § 63-2
101(c)(4) and such additional information that is necessary to insure that a subsequent reviewing or
treating physician can both ascertain the basis for the diagnosis, treatment plan and outcomes, and
provide continuity of care for the patient.

Ruie 0880-02-.15(4)(f) Medical Records is amended by deleting subparagraph (4)(f) and substituting instead the
following language, so that as amended, the new subparagraph (4)(f) shall read:

(f)  Retention of Medical Records-Medical records shall be retained for a period of not less than ten (10)
years from the physician’s or his supervisees’ last professional contact with the patient except for the
following:

1. Immunization records shall be retained indefinitely.

2. Medical records for incompetent patients shall be retained indefinitely.

3. X-rays, radiographs and other imaging products shall be retained for at least four (4)
years after which if there exist separate interpretive records thereof they may be
destroyed. However, mammography imaging and reports shall be maintained for ten
(10) years.

4, Medical records of minors shall be retained for a period of not less than one (1) year after
the minor reaches the age of majority or ten (10) years from the date of the physician’s or
his supervisees’ last professional contact with the patient, whichever is longer.

5. Notwithstanding the foregoing, no medical record involving services which are currently
under dispute shall be destroyed until the dispute is resolved.

Authority: T.C.A. §§4-5-202, 4-5-204, 63-2-101, 63-2-102, 63-6-101, 63-6-204, and 63-6-214.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain v Absent Signature
1 (if required)

Michael D. Zanolli,
M.D.

Subhi D. Ali, M.D.

Dennis Higdon, MD

Michael John
Baron, M.D

X OX|X|[X| X

Jeff P. Lawrence,
MD

Neal Beckford, X
M.D.

Keith Lovelady, X
M.D

Clinton A. Musil,
Jr., MD

Patricia Eller

Barbara Outhier

Nina Yeiser

XX |X[X| X

W. Reeves
Johnson, Jr. MD

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the _Tennessee Board of Medical Examiners_ (board/commission/ other authority) on __07/23/2013
(mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222,

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 05/30/13

Rulemaking Hearing(s) Conducted on: 07/23/13

Date: / \‘ &G-S

Signature: T

N
Name of Officer: Andrea Huddleston

Deputy General Counsel
Title of Officer: Tennessee Department of Health

W,
ME
‘x‘\‘é C"l,?—

.....

g ’\ySubscrlbed’%‘r@ sworn to before meon: g - 7-13
X2 —
: or .

‘\.

PuBLIC

e Kotary Pubhc&gnaturef?{“—fz%wmj‘

"o, ...... ‘&d Ny commission expires on: ___ MY COMMISSION EXPIRES
NER(:OU APRIL 19,2017

Iflp‘;‘y\\

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.
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_Attorney General and Reporter
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! 77
/ Tre Hargett

Secretary of State
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Public Hearing Comments
One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

PUBLIC HEARING COMMENTS

RULEMAKING HEARING

TENNESSEE DEPARTMENT OF HEALTH
BOARD OF MEDICAL EXAMINERS

The rulemaking hearing for the Tennessee Department of Health, Board of Medical Examiners was held on July
23, 2013 in the Department of Health Conference Center's Iris Room on the First Floor of the Heritage Place
Building in MetroCenter, Nashville, Tennessee. Andrea Huddleston, Deputy General Counsel, presided over the
hearing.

There were no comments, either written or oral, received.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The extent to which the rule or rules may overlap, duplicate, or conflict with other federal, state, and
local governmental rules.
These rules do not overlap, duplicate, or conflict with other state or local governmental rules. Federal
regulations (CMS) contain some record retention requirements. These rule amendments do not conflict with
or shorten those retention requirements.

2. Clarity, conciseness, and lack of ambiguity in the rule or rules.
These rules exhibit clarity, conciseness, and lack of ambiguity.

3. The establishment of flexible compliance and/or reporting requirements for small business.

The compliance requirements contained in the rules are the same for large or small businesses. The rule
amendments do not establish new reporting requirements.

4. The establishment of friendly schedules or deadlines for compliance and/or reporting requirements
for small businesses.

These rule amendments do not contain any reporting requirements. Compliance requirements contained in
the rules are the same for large or small businesses.

5. The consolidation or simplification of compliance or reporting requirements for large or small
businesses.

Compliance requirements contained in the rules are the same for large or small businesses. The rule
amendments do not create any reporting requirements.

6. The establishment of performance standards for small businesses as opposed to desigh or
operational standards required in the proposed rules.

These rules do not establish performance, design, or operational standards.

7. The unnecessary creation of entry barriers or other effects that stifle entrepreneurial activity, curb
innovation, or increase costs.

These rules do not create unnecessary barriers or stifle entrepreneurial activity or innovation.
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STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES

Name of Board, Committee or Council: Board of Medical Examiners

1. Type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, and/or directly benefit from the proposed
rule:

Medical doctors will be positively affected by the proposed rules amendments due to the decrease of
retention time for mammography records. There are approximately 20,000 licensed medical doctors in
Tennessee.

2. Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or
record:

The rule amendments do not contain any reporting requirements and decrease the current record-keeping
retention period, therefore, reducing administrative costs on businesses.

3. Statement of the probable effect on impacted small businesses and consumers:

If a small business is affected, these rule amendments should have a positive effect by decreasing the
retention time for mammography records.

4. Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent, such alternative
means might be less burdensome to small business:

These rule amendments are not burdensome, intrusive, or costly. On the contrary, these rule amendments
will positively impact business.

5. Comparison of the proposed rule with any federal or state counterparts:

Federal:  Federal regulations (CMS) contain some record retention requirements. The retention period
varies from five (5) to (10) years.

State: Other Boards have records retention requirements similar to the Board of Medical Examiners.
Both the Boards of Osteopathic Examination and the Chiropractic Examiners have identical
language: “records shall be retained for a period of not less than ten years ...." The proposed
rule amendment removes mammography records as an exception, which currently requires a
20 year retention period.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

These rule amendments are expected to have a positive impact and, therefore, an exemption for small
businesses is unnecessary.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The proposed rule amendments should not have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Rule 0880-02-.15(4)(d): The rule amendments will amend an incorrect statutory reference within the rule.

Rule 0880-02-.15(f): The rule amendments will remove Part 3 as an exception to Subparagraph f, such that
mammography records will be required to be maintained for the same period as other medical records in
physician offices—at least ten (10) years.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This amendment was required as a result of Public Chapter No. 113, passed by the 108" Tennessee General
Assembly.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Medical doctors will be positively affected by the proposed rules amendments due to the decrease of refention
time for mammography records. These medical doctors urge adoption of these rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to-
the rule;

| None. ]

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| There will be no increase or decrease in state and local government revenues and expenditures. ]

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Andrea Huddleston, Deputy General Counsel, Department of Health. |

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Andrea Huddleston, Deputy General Counsel, Department of Health will explain the rule at a scheduled meeting
of the committees.

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Andrea Huddleston, Deputy General Counsel, Department of Health, Office of General Counsel, 665
Mainstream Drive, Nashville, TN 37243, (615)741-1611.

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-02

THE PRACTICE OF MEDICINE

(Rule 0880-02-.14, continued)

1, 2006. Amendment filed December 29, 2006; effective March 14, 2007. Amendment filed February 13,
2008; effective April 28, 2008.

0880-02-.15 MEDICAL RECORDS.

(1)

(2)

(3)

(4)

Purposes - The purposes of these rules are:

(@)

(b)

(c)

To recognize that medical records are an integral part of the practice of medicine as
defined in T.C.A. § 63-6-204.

To give physicians, their professional and non-professional staff, and the public
direction about the content, transfer, retention, and destruction of those records.

To recognize that a distinction exists between a physician’s medical records for a
patient receiving services in the physician’'s office and those records created by the
physician for that patient for purposes of services provided in a hospital as defined by
T.C.A. § 68-11-302 (4) and that the distinction exists regardless of the fact that the
physician may also be an employee of the hospital or of a medical group employed or
owned by the hospital.

Conflicts - As to medical records, these rules should be read in conjunction with the
provisions of T.C.A. §§ 63-2-101 and 102, and are not intended to confiict with those statutes
in any way. Those statutes, along with these rules, govern the subjects that they cover in the
absence of other controlling state or federal statutes or rules to the contrary.

Applicability - These rules regarding medical records shall apply only to those records, the
information for which was obtained by physicians or their professionally licensed employees,
or those over whom they exercise supervision, for purposes of services provided in any
clinical setting other than those provided in a hospital as defined by T.C.A. § 68-11-302 (4), a
hospital emergency room or hospital outpatient facility.

Medical Records -

(@)

(b)

Duty to Create and Maintain Medical Records - As a component of the standard of care
and of minimal competency a physician must cause to be created and cause to be
maintained a medical record for every patient for whom he or she, and/or any of his or
her professionally licensed supervisees, performs services or provides professional
consultation.

Notice - Anywhere in these rules where notice is required to be given to patients of any
physician that notice shall be required to be issued within thirty (30) days of the date of
the event that triggers the notice requirement, and may be accomplished by public
notice.
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-02

THE PRACTICE OF MEDICINE

(Rule 0880-02-.15, continued)

(c) Distinguished from Hospital Medical Records - The medical records covered by these
rules are separate and distinct from those records generated for the patient by the
physician during the course of providing medical services for the patient in a hospital as
defined by T.C.A. § 68-11-302 (4) regardless of the fact that the physician may also be
an employee of the hospital or of a medical group employed or owned by the hospital.

1. The provisions of T.C.A. Titie 68, Part 11, Chapter 3 govern medical records
generated in a hospital as defined by T.C.A. § 68-11-302 (4).

2.  The medical records covered by these rules are those:

(i) That are created prior to the time of the patient's admission to or
confinement and/or receipt of services in a hospital as defined by T.C.A. §
68-11-302 (4), hospital emergency room and/or hospital outpatient facility,
and/or

(i)  That are created after the patient's discharge from a hospital as defined by
T.C.A. § 68-11-302 (4), hospital emergency room or hospital outpatient
facility.

(i)  That are created during the practice of medicine as defined by T.C.A.. §
63-6-204 outside of a hospital as defined by T.C. A § 68-11-302 (4),
hospital emergency room or hospital outpatient facility.

3. Even though the records covered by these rules may, of necessity, reference
provision of services in the hospital setting and the necessary initial work-up
and/or follow-up to those services, that does not make them “hospital records”
that are regulated by or obtainable pursuant to T.C.A. Title 68, Part 11, Chapter
3.
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(d)  Content — All medical records, or summaries thereof, produced in the course of the
practice of medicine for all patients shall include all information and documentation
listed in TC A & 83-2 101(c)4) and such additional information that is necessary (o
insure that a subsequent reviewing or treating physician can both ascertain the basis
for the diagnosis, treatment plan and oufcomes. and provide continuity of care for the

patient.

(e) Transfer -

1. Records of Physicians upon Death or Retirement - When a physician retires or
dies while in practice, patients seen by the physician in his/her office during the
immediately preceding thirty-six (36) months shali be notified by the physician, or
his/her authorized representative and urged to find a new physician and be
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-02

THE PRACTICE OF MEDICINE

(Ruie 0880-02-.15, continued)

June, 2010 (Revised)

informed that upon authorization, copies of the records will be sent to the new
physician. This notification requirement shall not apply to a patient when there
have been fewer than two (2) office patient encounters within the immediately
preceding eighteen (18) months.

Records of Physicians upon Departure from a Group - The responsibility for
notifying patients of a physician who leaves a group practice whether by death,
retirement or departure shall be governed by the physician's employment
contract.

(i)  Whomever is responsible for that notification must notify patients seen by
the physician in his/her office during the immediately preceding thirty-six
(36) months of his/her departure, except that this notification requirement
shall not apply to a patient when there have been fewer than two (2) office
patient encounters within the immediately preceding eighteen (18) months.

(i)  Except where otherwise governed by provisions of the physician’s contract,
those patients shall also be notified of the physician's new address and
offered the opportunity to have copies of their medical records forwarded to
the departing physician at his or her new practice. Provided however, a
group shall not withhold the medical records of any patient who has
authorized their transfer to the departing physician or any other physician.

(i)  The choice of physicians in every case should be left to the patient, and
the patient should be informed that upon authorization his/her records will
be sent to the physician of the patient's choice.

Sale of a Medical Practice - A physician or the estate of a deceased physician
may sell the elements that comprise his/her practice, one of which is its goodwill,
i.e., the opportunity to take over the patients of the seller by purchasing the
physician’s medical records. Therefore, the transfer of records of patients is
subject to the following:

(i)  The physician (or the estate) must ensure that all medical records are
transferred to another physician or entity that is held to the same standards
of confidentiality as provided in these rules.

(i) Patients seen by the physician in his/her office during the immediately
preceding thirty-six (36) months shall be notified that the physician (or the
estate) is transferring the practice to another physician or entity who will
retain custody of their records and that at their written request the copies of
their records will be sent to another physician or entity of their choice. This
notification requirement shall not apply to a patient when there have been
fewer than two (2) office patient encounters within the immediately
preceding eighteen (18) months.

Abandonment of Records - For purposes of this section of the rules death of a
physician shall not be considered as abandonment.
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-02

THE PRACTICE OF MEDICINE

(Rule 0880-02-.15, continued)

(i) It shall be a prima facie violation of T.C.A. § 63-6-214 (b) (1) for a
physician to abandon his practice without making provision for the security,
or transfer, or otherwise establish a secure method of patient access to
their records.

(i)  Upon notification that a physician in a practice has abandoned his practice
and not made provision for the security, or transfer, or otherwise
established a secure method of patient access to their records patients
should take all reasonable steps to obtain their medical records by
whatever lawful means available and should immediately seek the services
of another physician.

(f)  Retention of Medical Records - Medical records shall be retained for a period of not
less than ten (10) years from the physician’s or his supervisees’ last professional
contact with the patient except for the following:

1.

2.

-

Immunization records shall be retained indefinitely.

Medical records for incompetent patients shall be retained indefinitely.

3.4

56-

kakakaka g shallbe-retained foratleast-twenty 20 yvears.

X-rays, radiographs and other imaging products shall be retained for at least four
(4) years after which if there exist separate interpretive records thereof they may
be destroyed. However, mammography imaging and reports shall be maintained
for ten (10) vears.

Medical records of minors shall be retained for a period of not less than one (1)
year after the minor reaches the age of majority or ten (10) years from the date of
the physician’s or his supervisees’ last professional contact with the patient,
whichever is longer.

Notwithstanding the foregoing, no medical record involving services which are
currently under dispute shall be destroyed until the dispute is resolved.

(@) Destruction of Medical Records -

1.

June, 2010 (Revised)

No medical record shall be singled out for destruction other than in accordance
with established office operating procedures.

Records shall be destroyed only in the ordinary course of business according to
established office operating procedures that are consistent with these rules.

Records may be destroyed by burning, shredding, or other effective methods in
keeping with the confidential nature of the records.

When records are destroyed, the time, date and circumstances of the destruction

shall be recorded and maintained for future reference. The record of destruction
need not list the individual patient medical records that were destroyed but shali
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-02

THE PRACTICE OF MEDICINE

(Rule 0880-02-.15, continued)

be sufficient to identify which group of destroyed records contained a particular
patient’'s medical records.

(5) Violations - Violation of any provision of these rules is grounds for disciplinary action pursuant
to T.C.A. §§ 63-6-214 (b) (1), and/or (2).

Authority: T.CA. §§4-5-202, 4-5-204, 63-2-101, 63-2-102, 63-6-101, 63-6-204, and 63-6-214.
Administrative History: Original rule filed April 29, 2003; effective July 13, 2003. Amendment filed
October 12, 2004; effective December 26, 2004.

0880-02-.16 TELEMEDICINE LICENSURE. No person shall engage in the practice of medicine across
state lines in this State, hold himself out as qualified to do the same, or use any title, word, or
abbreviation to indicate to or induce others to believe that he is licensed to practice medicine across
state lines in this State unless he is actually so licensed in accordance with the provisions of this rule.

(1) Definitions - As used in this rule, the practice of medicine across state lines (telemedicine)
means:

(@) The rendering of a written or otherwise documented medical opinion concerning
diagnosis or treatment of a patient within this State by a physician located outside this
State as a result of transmission of individual patient data by electronic or other means
from within this State to such physician or his agent; or

(b) The rendering of treatment to a patient within this State by a physician located outside
this State as a result of transmission of individual patient data by electronic or other
means from within this State to such physician or his agent.

(2) Issuance of License - An applicant who has an unrestricted license in good standing in
another state and maintains an unencumbered certification in a recognized specialty area; or
is eligible for such certification and indicates a residence and a practice outside the State of
Tennessee but proposes to practice medicine across state lines on patients within the
physical boundaries of the State of Tennessee, shall in the discretion of the Board be issued
a telemedicine license.

(a) To obtain a license, an applicant shall compile the following and when completed,
submit them to the Board Administrative Office:

1. A Board approved application form; and
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