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Chapter Number | Chapter Title

0080-06-01 Plant Sales and Distribution

Rule Number Rule Title

0080-06-01-.01 Scope

0080-06-01-.02 Definitions

0080-06-01-.03 License, Certificate, and Packing Requirements

0080-06-01-.04 License Application and Fees

0080-06-01-.05 Inspections

0080-06-01-.06 Requirements of Licensees

0080-06-01-.07 Violations

0080-06-01-.08 Compliance Agreements

0080-06-01-.09 Repealed

0080-06-01-.10 Repealed

0080-06-01-.11 Repealed
| 0080-06-01-.12 Repealed

0080-06-01-.13 Repealed

0080-06-01-.15 | Stop Movement Orders

0080-06-01-.16 Repealed L
| 0080-06-01-.17 | Repealed

0080-06-01-.18 Repealed
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0080-06-01-.19 | Repealed

0080-06-01-.20

Repealed

| 0080-06-01-.21

Repealed

Chapter Number | Chapter Title

0080-06-21 Repealed

Rule Number Rule Title

Chapter Number | Chapter Title

0080-06-25 Repealed

Rule Number Rule Title

Chapter Number | Chapter Title

0080-06-26 Rules and Regulations Governing Quarantine of Sudden Oak Death (Phytophthora
Ramorum)

Rule Number Rule Title

0080-06-26-.12 Penalty ]

Amendments

Division 0080-06 Division of Regulatory Services is amended by re-titling the division “Plant Certification”.

Authority: T.C.A. §4-3-203.

Chapter 0080-06-01 Regulations Governing Nurseries, Dealers and Agents is amended by re-titling the chapter
“Plant Sales and Distribution”.

Authority; T.C.A. §4-3-203.

Rule 0080-06-01-.01 Regulations is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

0080-06-01-.01 Sco

pe

Chapter 0080-06-01
Plant Sales and Distribution

(1 This chapter applies to any person who grows or keeps plants for sale or distribution. This chapter also
applies to any person who owns or possesses any live organism, regulated article, or other material

determined by the department to be capable of harboring pests, pest plants, or disease.

(2) Persons licensed under this chapter shall be responsible for permitted operations until the applicable
license expires or the department receives written notification from the licensee desiring to terminate the
license. The department shall not refund fees for early termination of any license under this chapter.

(3) Licenses issued under this chapter are nof transferable from person to person.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.02 Definitions is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:
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Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.02 Definitions

(1) Terms in this chapter share those meanings of terms set forth in the Tennessee Plant Pest Act, T.C.A.
§43-6-101, et seq.

(2) When used in this chapter, uniess the context requires otherwise:

(a)
(b)

(©

(d)

()

()

(h)

(i)
()

(k)

0

(m)

Act means the Tennessee Plant Pest Act, compiled at T.C.A. §43-6-101, et seq.;

Annual plants mean plants or parts of plants that perform their entire life cycle from seed to flower
to seed within a single growing season. All roots, stems, and leaves of annual plants die
annually, and only their dormant seed bridges the gap between one generation of annual plants
and the next;

Certificate and certification mean a document prepared by a duly authorized federal or state
regulatory official that affirms a plant or regulated article meets regulatory requirements.
Certificates are known by the purpose for which they were issued, e.g. Phytosanitary Certificate,
for the purpose of verifying compliance with phytosanitary requirements, etc.;

Compliance agreement means a voluntary agreement between the department and a person
regarding certification of plants or regulated articles for their lawful movement to a particular state
or location;

Infested means contaminated with pest or infected with disease or so exposed to pest or disease
that contamination or infection can reasonably be expected to occur;

Landscaper means any person who on a commercial basis moves and installs plants or who
advertises or solicits business for the movement and installation of plants in the state;

Move, distribute, ship, transport, or words of similar import mean to relocate, or to offer to
relocate, in any manner an item from one real property to another,

Not primarily engaged in the business of producing and selling plants or seedlings means that
revenue received in the previous calendar year for the sale or production of plants does not
exceed 15% of gross revenue from farm operations during that period, as shown on applicable
federal tax return documents;

Person means an individual, partnership, corporation, or any other form of legal entity;

Pest or disease means any biotic agent that is injurious to agriculture or the environment. Pest or
disease includes insect pests and plant diseases as defined under the Act and may also include
any form of animal or plant life; any infectious plant disease; or any plant disorder that manifests
symptoms or behavior determined by any federal or state pest prevention agency to be
characteristic of infectious disease;

Pest plant means any plant that is injurious to the agricultural, horticultural, silvicultural, or other
interests of the state;

Plant means nursery stock, annual plants, wild plants, or any part of nursery stock, annual plants,
or wild plants. Exceptions: the definition of plant does not include any harvested fruit, nut, or
vegetable; cut flower; or non-rooted part of a plant that is incapable of propagation; however,
such parts of a plant may be determined by the department to be regulated articles under certain
circumstances;

Quarantine means the restriction of movement of infested plants, pest plants, or regulated articles
by a duly authorized federal or state regulatory official for the purpose of mitigating risks
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associated with pests, pest plants, or disease;

(n) Regulated article means any item or material, biological or otherwise, that is determined by the
department to support or to be capable of supporting the dissemination of any pest, pest plant, or
disease;

(0) Stop movement order means a written directive issued by a duly authorized federal or state

regulatory official to prohibit or limit the movement of plants or regulated articles;

(p) Wild plants mean uncultivated, feral plants or parts of plants that are gathered from the
environment and are capable of propagation. A wild plant that is cultivated for at least one
growing season shall be considered nursery stock and not a wild plant.

Authority: T.C.A. §§ 4-3-203; 43-6-1086.

Rule 0080-06-01-.03 Inspection of Sales/Transport is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.03 License, Certificate, and Packing Requirements
(1) No plant shall be sold, offered for sale, or transported in the state unless a copy of a valid certificate or
license from a duly authorized federal or state regulatory official is affixed to the plant, its shipment, or its

invoice affirming the plant is apparently free of pests, pest plants, and disease.

(2) No nursery stock or annual plant shall be transported with a wild plant in the same package or lot unless
the wild plant is individually packaged or segregated.

3) Certificates and Licenses,

(a) Unless otherwise stated, all licenses issued under this chapter shall serve as certification that
plants and plant parts sold or held by the licensee are apparently free of pests, pest plants, and
disease.

(b) Certificates or licenses issued for wild plants shall be separate and distinct from certificates or

licenses issued for nursery stock or annual plants.

(c) Each use of a certificate or license after its expiration shall constitute a separate violation of this
chapter.

(d) Each use of a certificate or license that is falsified in any manner or that is used in any manner to
falsify the contents of a shipment or lot of plants shall constitute a separate violation of this
chapter.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.04 Application is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.04 License Application and Fees
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)] All persons to whom these rules apply shall obtain a license in accordance with this chapter.

(2) Application for any license under this chapter shall be made on forms provided by the department, which
shall be completed in full and shall include:

(a) Name of the applicant;

(b) Date of birth for any applicant who is an individual or a partner in a general partnership;

(c) Proof of one of the following for any applicant that is not an individual or a partner in a general
partnership:

1. Applicant’s registration in its state of incorporation;
2. Applicant’s registration with the Tennessée Department of Revenue; or,
3. Applicant’'s business license issued by a local governmental authority;

(d) Contact information for applicant, to include name of person legally responsible for applicant's
operations, telephone number, email address, address of the principal place of business, and
address of the facility to be licensed,

(e) Name and address of applicant’s registered agent for service of process, if any;

(f) Identification of plants intended to be grown and sources of plants intended to be kept for sale or
distribution during the licensure year;

(9) Other information as necessary for departmental certification of plants or regulated articles.

3) Licensees shall notify the department of any changes to the information or contents of an application

within 30 days after the change takes place.

4) Applicants for licensure shall include with their application payment of an annual license fee as
appropriate for the following categories of licenses.

(a)

(b)

Greenhouse License. A greenhouse license is required for each location where a person uses a
greenhouse to grow or propagate nursery stock or annual plants for sale or distribution on a
commercial basis. The annual fee for a greenhouse license is assessed under T.C.A. §43-1-
703(f) and is determined according to the size of the total growing or propagating area for plants
under greenhouse structure(s), as follows:

1.

2.

3.

4.

Less than 600 square feet: Tier 4 fee,
600 to 1,000 square feet: Tier 6 fee,
1,001 to 25,000 square feet: Tier 7 fee;

More than 25,000 square feet: Tier 9 fee.

Nursery License. A nursery license is required for each location where a person grows or
propagates nursery stock or annual plants for sale or distribution on a commercial basis. The
annual fee for a nursery license is assessed under T.C A. §43-1-703(f) and is determined
according to the size of the total growing or propagating area for plants, as follows:

1.

2.

3.

Less than 600 square feet: Tier 4 fee;

600 square feet to one acre: Tier 6 fee;

More than one acre to 25 acres: Tier 7 fee;
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(8)

(6)

(7)

4, More than 25 acres: Tier 9 fee.

(c) Plant Dealer License. A plant dealer license is required for each location where a person who is
not the original grower of nursery stock or annual plants sells, offers for sale, distributes, or holds
the plants for distribution on a commercial basis. The annual fee for a plant dealer license is
assessed under T.C.A. §43-1-703(f) and is determined according to the size of the area where
plants are sold, offered for sale, distributed, or held for distribution, as follows:

1. Less than 100 square feet: Tier 2 fee;
2. 100 to 1,000 square feet. Tier 7 fee;
3. More than 1,000 square feet: Tier 10 fee.
(d) Florist License. A florist license is required for each location where a person otherwise subject to

licensure as a plant dealer is engaged in business as a florist. The fee for a florist license is a
Tier 2 annual fee under T.C.A. §43-1-703(f).

(e) Landscaper License. A landscaper license is required for any person engaged in business as a
landscaper. The fee for a landscaper license is a Tier 6 annual fee under T.C.A. §43-1-703(f).

4] Wild Plant Collector License. A wild plant collector license is required for any person who
acquires wild plants to be grown or kept for sale or distribution on a commercial basis. The fee
for a wild plant collector license is a Tier 5 annual fee under T.C.A. §43-1-703(f).

(9) Sweet Potato License. A sweet potato license is required for any person who sells, offers for
sale, distributes, holds for distribution, or holds as certified stock on a commercial basis any
viable sweet potato plant or plant part. The fee for a sweet potato license is a Tier 5 annual fee
under T.C.A. §43-1-703(f).

(h) Turfgrass License. A turfgrass license is required for any person who sells, offers for sale,
distributes, or holds for distribution turfgrass sod on a commercial basis. A turfgrass license
issued under this part shall serve as departmental certification that turfgrass sod sold or held by
the licensee is apparently free of pests, pest plants, disease, weeds, and other grasses. The fee
for a turfgrass license is a Tier 5 annual fee under T.C.A. §43-1-703(f).

(i) Educational/Nonprofit Plant Organization License. An educational/nonprofit plant organization
license may be issued to any person in lieu of any license otherwise required under this chapter.
- A person may be eligible for an educational/nonprofit plant organization license if the person
operates primarily as an educational or nonprofit organization. There is no fee for an
educational/nonprofit plant organization license; however, proof of the licensee’s valid status as
an educational or nonprofit organization in the person’s state of incorporation may be required by
the department prior to issuing the license.

1) The fee for any license under this chapter shall be waived for any licensee not primarily engaged
in the business of producing and selling plants or seedlings.

It is the intent of the department that licensees not be unduly required to pay multiple license fees under
this chapter. In order to minimize requirements for multiple licenses, the department may, in lieu of
requiring separate licensure for ancillary plant operations, determine in its discretion the primary business
of any licensee and aggregate under the fee structure of that business license category any additional
areas of the licensee’s ancillary operations where plants are grown, sold, offered for sale, distributed or
held for distribution on a commercial basis.

The fee for nematode sample analysis is a Tier 1 fee under T.C.A. §43-1-703(f). No nematode sample
analysis shall be conducted by the department prior to receipt of the analysis fee.

The fee for phytosanitary certificates shall be equivalent to those of the United States Department of
Agriculture, Animal Health Inspection Service (USDA APHIS), as setin 7 C.F.R. §354.3.
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(8)

(9)

(10)

An applicant for licensure under this chapter shall remit its application and annual license fee to the
department on or before July 1 of each year. All licenses issued under this chapter shall expire on June
30 following their issuance. if an applicant for renewal fails to remit payment of the license fee on or
before July 16 of the licensure year for which renewal is sought, the applicant shall also be required to
pay a late charge assessed under T.C.A. §43-1-703 prior to renewal of the applicant’s license.

Applications for licensure may be denied where applicants do not undergo prior to the licensure year an
adequate inspection of their plants necessary for certification. Applicants are encouraged to notify the
department as early as possible of their intention to seek licensure so that adequate inspection of plants
can be conducted prior to the licensure year.

The department may deny any application for licensure that is not completed in accordance with this rule.

Authority: T.C.A. §§ 4-3-203; 43-6-106; 43-6-113.

Rule 0080-06-01-.05 Inspections of Nurseries is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.05 Inspections

(1)

(2)

©)

Scope of inspections. The department may enter any property or location during normal business hours
where the department has reason to believe that plants are being grown or kept for sale or distribution.
The department may enter such place for the purposes of inspecting any plant or regulated article as
necessary for the prevention or mitigation of pests, pest plants, and disease or for the purposes of
examining and copying records necessary to determine compliance with this chapter. Inspection shall
include the examination of only such plants, regulated articles, facilities, inventory, records, and invoices
as are necessary o determine compliance with the Act and this chapter.

Sampling receipts. If the department obtains a sample in the course of any inspection, the department
shall provide to the person inspected, or his agent, a receipt describing the samples obtained.

Frequency of inspections. Inspections shall be commenced and completed with reasonable promptness.

The department shall notify the person inspected, or his agent, upon completion of any inspection
conducted. The department shall conduct inspections of persons under this chapter as often as the
department deems necessary for the prevention or mitigation of pests, pest plants, and disease.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.06 Inspection of Greenhouses is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
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Plant Sales and Distribution

0080-06-01-.06 Requirements of Licensees

@) Persons subject to this chapter shall:

(a)

Maintain their establishment and operation in @ manner necessary to show that plants in their
possession are apparently free of pests, pest plants, and disease;

(b) Maintain records and invoices of any plant sold, offered for sale, distributed, or heid for
distribution in the state within the previous three years. Such records must be sufficient to show
that the plant was received from a certified source and compliant with any applicable quarantine;

(c) Maintain areas where plants are being grown or kept so as to be readily accessible for inspection;

(d) Provide lighting necessary for adequate inspection of all plants and areas where plants may be
grown or held;

(e) Provide full access to facilities, inventory, records, and invoices necessary to departmental
inspection; :

f) Comply with any order issued by the department for the prevention or mitigation of pests, pest
plants, or disease; and,

(9) Give full information as to the source of plants currently or previously held in their possession.

(2) Persons subject to this chapter shall not:

(a) Engage in business or activity for which a license is required under this chapter without first
securing the applicable license from the department;

(b) Sell, offer for sale, or move any plant in violation of the Act or this chapter;

(c) Sell, offer for sale, or move any plant previously received without a valid license or certificate
affirming the plant to be apparently free of pests, pest plants, and disease;

(d) Move or allow movement of any plant, live organism, regulated article, or other material
determined by the department to be capable of harboring pests, pest plants, or disease without
first receiving a valid license, certificate, or other written authorization from the department for
movement of the item;

(e) Interfere with an authorized representative of the department in the performance of his duties;

0] Violate any federal or state quarantine of plants, regulated articles, or other material;

(9) Violate a compliance agreement to which the department is a party; or,

(h) Sell, offer for sale, move, or allow movement of any apparently infested material.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.07 Inspection of Collected Plant Dealers is amended by deleting the rule in its entirety and
substituting instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution
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0080-06-01-.07 Violations

M Violations of the Act or this chapter are punishable against any person when committed by either the
person or his agent.

(2) Each violation of the Act or this chapter is grounds for issuance of stop movement order(s) against any
plant, regulated article, or other material held by the violator or his agent; denial or revocation of any
license issued under this chapter; actions for injunction; and imposition of civil penalties or criminal
charges against the violator.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.08 Inspection of Plant Dealers or Landscapers is amended by deleting the rule in its entirety
and substituting instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.08 Compliance Agreements

) Any breach of a compliance agreement shall constitute a separate violation of this chapter.
(2) Compliance agreement certification fees.
(a) Licensees. Departmental fees for compliance agreement certification shall be waived for any

person licensed under this chapter.

(b) Non-licensees. The fee for compliance agreement certification for persons not licensed under
this chapter is a Tier 3 annual fee under T.C.A. §43-1-703(f). Nonpayment of the compliance
agreement certification fee shall be grounds for immediate rescission of any compliance
agreement.

(3) Revocation of any license issued under this chapter shall be grounds for immediate rescission of any
compliance agreement to which the licensee or the department is a party.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.15 Seizure of Stock is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.15 Stop Movement Orders
(1) The department may issue a stop movement order for any plant, regulated article, or other material being
moved in violation of the Act or this chapter or that is found to be infested or to be capable of harboring

pests, pest plants, or disease.

(2) A stop movement order may be lifted by the department when the owner or possessor of the item subject
to the order performs one of the following actions at the owner’s or possessor's expense:

(a) The item is treated as ordered by the department to mitigate or prevent dissemination of pests,
pest plants, and disease;

(b) The item is returned to its origin as ordered by the department; or,
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(c) The item is destroyed as ordered by the department to prevent dissemination of any pest, pest
plant, or disease.

(d) If none of the actions under subparagraphs (a)-(c) is taken by the owner or possessor of the item
within 10 days of the stop movement order being issued, the department may order the item be
destroyed at its owner's expense.

3) Any person aggrieved by an order of the department issued under the Act or this chapter, may petition
the department for review of the order under T.C.A. §43-6-105 and the Uniform Administrative
Procedures Act. Petitions for review of a departmental order must be submitted to the department in
writing within 10 days of the order being issued. If no petition is filed with the department within the 10
day period, the department’s order shall become final and will not be subject to review.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-26-.12 Penalty is amended by deleting the language, “found in chapter 0080-6-25".

Authority: T.C.A. §§ 4-3-203; 43-6-1086.

Repeal

Chapter 0080-06-01
Plant Sales and Distribution

Rule 0080-06-01-.09 Inspection of Florists is repealed in its entirety.

Rule 0080-06-01-.10 Use of Certificates is repealed in its entirety.

Rule 0080-06-01-.11 Revocation of Rules is repealed in its entirety.

Rule 0080-06-01-.12 Plant Dealers, Landscapers, and Florists Certificates is repealed in its entirety.
Rule 0080-06-01-.13 Out of State Nurseries is repealed in its entirety.

Rule 0080-06-01-.16 Revocation of Rules is repealed in its entirety.

Rule 0080-06-01-.17 Interference with Duties is repealed in its entirety.

Rule 0080-06-01-.18 Violation of Quarantine is repealed in its entirety.

Rule 0080-06-01-.19 Movement of Other Materials is repealed in its entirety.
Rule 0080-06-01-.20 Infested Materials is repealed in its entirety.

Rule 0080-06-01-.21 Civil Penalties for Violations is repealed in its entirety.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Chapter 0080-06-21
Administrative Fees

Chapter 0080-06-21 Administrative Fees is repealed in its entirety.
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Authority: T.C.A. §4-3-203.

Chapter 0080-06-25
Civil Penalty Matrix

Chapter 0080-06-25 Civil Penalty Matrix is repealed in its entirety.

Authority: T.C.A. §§ 4-3-203; 43-6-106.
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Public Hearing Comments

The Department of Agriculture held a public hearing on February 29, 2016. David Waddell served as hearing
officer for the Rulemaking Hearing concerning 0080-06-01 Plant Sales and Distribution; 0080-06-21
Administrative Fees; 0080-06-25 Civil Penalty Matrix; and 0080-06-26 Rules and Regulations Governing
Quarantine of Sudden Oak Death. Oral comments from the hearing and written comments from constituents are
summarized below along with the Department's response:

Comment:;

Mr. Nathan Stilley, Mr. Jon Flanders, and others, objected to the license fee structure as proposed in the rule’s
notice of rulemaking hearing. They maintain that the fee increase is too large and too disparate across firms of
similar size. Mr. Stilley contends that the fee increase is untimely because the last license fee increase occurred
recently.

Response:

The Department appreciates Mr. Stilley’s, Mr. Flanders’, and others’ concerns and finds merit regarding the fee
amounts and their previously proposed gradation among firms in the industry. For this reason, the fee increases
and the categories of firms affected have been revised to narrow both the range of fee amounts required and the
gradation of fees among firms.

Notwithstanding this change in the rule, the Department notes that license fees for plant certification programs
were last increased in 2002. Since that time, the Department has been called upon for consecutive and
significant budget cuts. The Department believes that further cuts to the plant certification section programs may
unduly increase the risk of pests, pest plants, and disease in our state. Consequently, and unfortunately, program
cuts are not a viable option to balance these programs’ costs with revenues at this time.

The current cost recovery for plant certification programs from license fees is approximately 42%. Changes
included in this rule are anticipated to increase that recovery to 63%. While no fee increase is ever desired, the
Department believes this middle-ground increase is an appropriate balance to provide needed funds to
departmental programs while also not creating an even greater burden on licensees to bridge the remaining cost
gap. The Department also believes that the schedule of fees created by this rule appropriately reflects the
amount of time and resources the Department commits to providing regulatory services to individual firms.

Comment;

Mr. Jon Flanders stated his desire for the Department to receive greater appropriations from the state budget to
offset fee increases for affected firms.

Response:

The Department appreciates Mr. Flanders’ support for its programs.

Comment:

Representative Judd Matheny and Mr. Travis Wanamaker, on behalf of the Middle Tennessee Nursery
Association, and Kim Holden, on behalf of the Tennessee Nursery and Landscape Association, offered their
support for the rule as amended. Rep. Matheny and Mr. Wanamaker stated their appreciation for the
Department’s efforts to account for the needs this rule is intended to meet.

Response:

The Department appreciates Rep. Matheny's, Mr. Wanamaker’s, and Ms. Holden’s comments. The Department
always strives to conduct rule review and amendment with an open dialogue with the public stakeholders affected
by the rule. The Department appreciates the time and energy these people and the persons they represent have

spent in voicing their concerns and suggestions to the Department in a manner aimed at constructive resolution of
public needs.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1

(2)

(3)

(4)

(%)

(6)

(7)

Type or types of small business subject to the proposed rule that would bear the cost of and/or directly
benefit from the proposed rule:

Businesses subject to the proposed rule include greenhouses, nurseries, plant dealers, florists,
landscapers, wild plant collectors, and any business requiring certification of sweet potato plants or
turfgrass, as well as any plant related business requiring a compliance agreement for movement of their
plants or products.

Identification and estimate of the number of small businesses subject to the proposed rule:
Approximately 3,400 affected firms will be subject to the proposed rule.

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record:

Reporting, recordkeeping, and other administrative costs of small businesses are unaffected by this rule
inasmuch as the rule does not alter or duplicate those reporting or recordkeeping requirements otherwise
applicable under existing regulation.

Statement of the probable effect on impacted small businesses and consumers:

The effect of these rules on small businesses is to require additional information from license applicants
in order to verify their business and contact information and to alter the fee schedule for the programs’
licenses. Fees have been adjusted in an effort to better grade the department’s fee schedule among
small and large business licensees according to departmental expenditures in regulating the program.

Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent such alternative means
might be less burdensome to smali business:

No less burdensome methods for achieving this purpose are possible.

These rules are promulgated to implement Public Chapter 485 of 2015, which expanded the Agricultural
Regulatory Fund to include all fee-generated revenue collected by the department. As part of the
legislation, all fee amounts charged by the department were removed from the Code, and the
commissioner of agriculture was authorized to set the fee amounts by regulation. The intent of the
legislation is to allow the department to adjust fees and to improve the percentage of cost recovery for its
programs through fee collection rather than relying as heavily on revenue from the general fund.

Comparison of the proposed rule with any federal or state counterparts:

This rule is consistent with 7 U.S.C.A. §7711, et seq. for federal requirements regarding movement of
plants. Most states maintain similar requirements to the requirements of this rule for restrictions on
movement of plants or materials harboring pests, pest plants, or disease.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

Exemption of small businesses from this rule may expose the state to greater risk of pests, pest plants,
and disease, and will compromise the intent to grade fee schedules according to resources expended for
oversight of regulatory programs.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

No impact is expected on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rule reorganizes, retitles, clarifies, and simplifies the previous requirements of the Tennessee Plant Pest
Act regulations. It requires additional information from license applicants in order to verify their businesses and
contact information. The rule also amends fees schedules for licenses issued under the department of
agriculture’s plant certification program pursuant to amendments of Tenn. Code Ann. §§ 43-1-703 and 43-6-101,
et seq.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code Ann. §43-6-104, the Tennessee Plant Pest Act, authorizes the department to promulgate rules and
regulations necessary to prevention of insect pests, pest plants, and diseases in the state. Tenn. Code Ann.
§43-1-701, et seq. requires the commissioner of agriculture to establish by rule fees for the proper
administration of the Plant Pest Act and the costs of the department.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Persons and businesses most directly affected by this rule include: greenhouses, nurseries, plant dealers,
florists, landscapers, wild plant collectors, and any business requiring certification of sweet potato plants or
turfgrass, as well as any plant related business requiring a compliance agreement for movement of their plants
or products. The Middle Tennessee Nursery Association and the Tennessee Nursery and Landscape
Association offer their support for the rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| No material opinions or judicial rulings in this state have been found related to this rule. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

These rules are expected to generate an additional $232,200 of revenue to the Agricultural Regulatory Fund.
The additional revenue will help cover approximately 53% of the cost of providing plant certification inspection
services by the department, up from 42% cost recovery provided by the current fee structure.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

David Waddell, Administrative Director, and Anni Self, Plant Certification Administrator, Tennessee Department
of Agriculture, Consumer and Industry Services Division

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

David Waddell, Administrative Director, Tennessee Department of Agriculture, Consumer and Industry Services
Division

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
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| 436 Hogan Road, Nashville, Tennessee 37220; (615) 837-5331; david waddell@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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Chapter Number | Chapter Title

0080-06-01 Plant Sales and Distribution
Rule Number Rule Title

0080-06-01-.01 Scope

0080-06-01-.02 Definitions

0080-06-01-.03

License, Certificate, and Packing Requirements

0080-06-01-.04

License Application and Fees

0080-06-01-.05 Inspections
0080-06-01-.06 Requirements of Licensees
0080-06-01-.07 Violations
0080-06-01-.08 Compliance Agreements
0080-06-01-.09 Repealed
0080-06-01-.10 Repealed
0080-06-01-.11 Repealed
0080-06-01-.12 Repealed
0080-06-01-.13 Repealed
0080-06-01-.15 Stop Movement Orders
0080-06-01-.16 Repealed
0080-06-01-.17 Repealed
0080-06-01-.18 Repealed
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0080-06-01-.19 Repealed
0080-06-01-.20 Repealed

0080-06-01-.21 Repealed

Chapter Number | Chapter Title

0080-06-21 Repealed
| Rule Number Rule Title ]
Chapter Number | Chapter Title
0080-06-25 Repealed
Rule Number Rule Title

Chapter Number | Chapter Title

0080-06-26 Rules and Regulations Governing Quarantine of Sudden Oak Death (Phytophthora
Ramorum)
Rule Number Rule Title

0080-06-26-.12 Penalty

Amendments

Division 0080-06 Bivision-of-Regulatery-Serviees is amended by re-titling the division "Plant Certification”.

Authority: T.C.A. §4-3-203.

Chapter 0080-06-01 Regtiations-Governing-Nurseries-Dealers-and-Agents is amended by re-titling the chapter

“Plant Sales and Distribution”.

Authority: T.C.A. §4-3-203.

Rule 0080-06-01-.01 Regulations is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
REGULATONS-GOVERNING-NURSERIES,-DEALERS-AND-AGENTS-Plant Sales and Distribution

0080-06-01-.01 REGULATIONS-Scope

~This chapter applies to any person who grows or
keeps plants for sale or distribution. This chapter also applies fo any person who owns or possesses any
live organism, regulated article, or other material determined by the department to be capable of
harboring pests, pest plants, or disease.

(2) Persons licensed under this chapter shall be responsible for permitted operations until the applicable
license expires or the department receives written notification from the licensee desiring to terminate the
license. The department shall not refund fees for early termination of any license under this chapter.

(3) Licenses issued under this chapter are not transferable from person to person.

Authority: T.C.A. §§ 4-3-203; 43-6-106.
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Rule 0080-06-01-.02 Definitions is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.02 BERNIHONS-Definitions

) Terms in this chapter share those meanings of terms set forth in the Tennessee Plant Pest Act, T.C.A.
§43-6-101, et seq.

(2) When used in this chapter, unless the context requires otherwise:

(a) Act means the Tennessee Plant Pest Act, compiled at T.C.A. §43-6-101, et seq.;

(b) Annual plants mean plants or parts of plants that perform their entire life cycle from seed to flower
to seed within a single growing season. All roots, stems, and leaves of annual plants die
annually, and only their dormant seed bridges the gap between one generation of annual plants
and the next;

H——/c) “Certificate”_ and certification means a document autherized-er-prepared by a duly authorized
federal or state regulatory official that affirms,-declares—or-verifies-that any-nursery-stock; a plantproduct;
shmmen%or ether—efﬁe&a#yregulated artlcle meets phytosanitary-(quarantine); rursery-inspectionpest

regulatory requirements. Such-decuments
Cert|f|cates are known by the purpose for theirissuanse-which they were issued, e.g. Phytosanitary

Certificate(, for the purpose of verifying compliance with phytosanitary {quarartinelrequirements}, etc.;
Nursery-StockCertificate-{forthe-purpose-of verifying-compliance-with-nursery-inspecti

(d) Compliance agreement means a voluntary agreement between the department and a person
regarding certification of plants or requlated articles for their lawful movement to a particular state
or focation:

AH—1e) “Infested” means a-pestis-present-contaminated with pest or infected with disease or the-article;

nursery-stockplant-orproduct was-so exposed to infestation-pest or disease that itweuld-be-reasonable
to-believe-an-infestation-exists—-contamination or infection can reasonably be expected to occur:

(8}—{ ) “Landscaper(—s)—meluées—buﬂsnet—kmﬁed-t& means any persones} who keeps-ata-premises,of

commercxal baSIS moves and lnstalls plants or Who advertlses or so!|c1ts busmess for the movement and
installation of plants in the state;
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S——{(q) “MoveZ, distribute, ship, transport, or words of similar import means to ship-offerforshipment;
receive-fortranspert-carry—orn-anymannerrelocate-aregulated-article from-one place to-another:

relocate, or o offer to relocate, in any manner an item from one real property to another:

(h) Not primarily engaged in the business of producing and selling plants or seedlings means that

revenue received in the previous calendar year for the sale or production of plants does not
exceed 15% of gross revenue from farm operations during that period, as shown on applicable
federal tax return documents;

{+B—"Packagemeans-a-plantorshipmentof plants-that-having-been-separated-to-form-a-single-unit-would
be-identifiable-to-a-particularcertificate-holder by-an-inveice-eraccompanying-cetiificate-

“@23—(0) “Person* means an individual, firm-partnership, er-corporation:, or any other form of legal entity;

H4——() “Pest” or disease means any biotic agent (an%wmg—age%eaeableehep#ede&ng%eﬁ—}e&aﬂ%ef
the-following-thatis-known-te-cause-damage-or-harm-that is injurious to agriculture or the environment:

Pest or disease includes insect pests and plant diseases as defined under the Act and may also
include any form of animal or plant life; any infectious plant disease; or any plant disorder that

manifests symptoms or behavior which-after-an-investigation-and-a-hearing,-is-determined by a
duly-constituted-any federal; or state erdocal-pest prevention agency to be characteristic of an
infectious disease-transmissible-orcontaglous-disease-

{e)——Any-form-of plantiife;;

“45)—(Kk) “Pest plants® means any plant speci
which-are-that is injurious to the agricultural, hortlcu!tural silvicultural, or other interests of the stateﬂ

(1) Plant means nursery stock, annual plants. wild plants, or any part of nursery stock, annual plants,
or wild plants. Exceptions: the definition of plant does not include any harvested fruit, nut, or
vegetable: cut flower; or non-rooted part of a plant that is incapable of propagation; however,
such parts of a plant may be determined by the department to be regulated articles under certain
circumstances;

mﬂfestedwthﬂcegmateénpeets—the restrlctlon of movement of lnfested plants pest plants or requlated

articles by a duly authorized federal or state regulatory official for the purpose of mitigating risks
associated with pests, pest plants, or disease;

{(n Regulated article means any item or material, biological or otherwise, that is determined by the
department to support or to be capable of supporting the dissemination of any pest, pest plant, or
disease,;

HhH—(0) “Stop Mmovement Oorder” means a written directive; issued by a duly authorized federal or state
regulatory ofﬂmaHe%pe&enwhe@wee%eﬂ#emwappm%me%@ewanppmﬂ%pwdeem

prohibit or limit the movement of plants or regulated artlcles
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(p) Wild plants mean uncultivated, feral plants or parts of plants that are gathered from the
environment and are capable of propagation. A wild plant that is cultivated for at least one
growing season shall be considered nursery stock and not a wild plant.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.03 Inspection of Sales/Transport is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.03 INSPECTON-OF-SALESARANSPORT-License, Certificate, and Packing Reguirements

No nursery-stock-and-otherrooted-plants-orprepagating-materials shall be sold, offered for sale, or
transported within-erinte-in the state of Tennessee-unless ithas-been-inspected-and-the-ownerof-same

holds_a copy of a valid certificate or license from a duly authorized federal or state regulatory official is
affixed to the plant, its shipment, or its invoice affirming thatsaid-nursery-stosk-the plant is true-tots

name-{scientific-and/or-approved-common-name)-and-apparently free of insect-pests, pest plants, andéer

lants;-orpropagating-material—Theserecords-shall-b
minimum-of- three-years—No nursery stock or annual plant shall be transported with a wild plant in the
same package or lot unless the wild plant is individually packaged or segregated.

(1)

plant diseases.
(2)

hat X kot
(3)  Certificates and Licenses.

(a) Unless otherwise stated, all licenses issued under this chapter shall serve as certification that
plants and plant parts sold or held by the licensee are apparently free of pests, pest plants, and
disease.

(b} Certificates or licenses issued for wild plants shall be separate and distinct from certificates or

licenses issued for nursery stock or annual plants,

{c) Each use of a certificate or license after its expiration shall constitute a separate violation of this
chapter.

{d) Each use of a certificate or license that is falsified in any manner or that is used in any manner fo
falsify the contents of a shipment or lot of plants shall constitute a separate violation of this

chapter.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.04 Application is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.04 ARRLICATION-License Application and Fees

All-persens-desiring-certification-of-nursery-stock-and-other-plants-or-propagating-materials-shall-makeapplication
to-the-CommissionerTennessee Department ofAgriculture-by or before- September 30-of each-calendaryear—Al
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)] All persons to whom these rules apply shall obtain a license in accordance with this chapter.

(2) Application for any license under this chapter shall be made on forms provided by the department, which

shall be completed in full and shall include:

(a)

Name of the applicant;

()

Date of pirth for any applicant who is an individual or a partner in a general partnership;

{c)

Proof of one of the following for any applicant that is not an individual or a partner in a general

partnership:

1. Applicant’s registration in its state of incorporation;
2. Applicant’s registration with the Tennessee Department of Revenue; or,
3. Applicant’s business license issued by a local governmental authority:;

Contact information for applicant, to include name of person legally responsible for applicant’s

operations, telephone number, email address, address of the principal place of business, and
address of the facility to be licensed:;

Name and address of applicant's registered agent for service of process, if any;

(f)

Identification of plants intended to be grown and sources of plants intended fo be kept for sale or

)

distribution during the licensure year:

Other information as necessary for departmental certification of plants or regulated articles.

(3) Licensees shall notify the department of any changes to the information or contents of an application

within 30 days after the change takes place.

(4) Applicants for licensure shall include with their application payment of an annual license fee as

appropriate for the following categories of licenses.

(a)

Greenhouse License. A greenhouse license is required for each location where a person uses a

(b)

areenhouse to grow or propagate nursery stock or annual plants for sale or distribution on a
commercial basis. The annual fee for a greenhouse license is assessed under T.C.A. §43-1-
703(f) and is determined according to the size of the total growing or propagating area for plants
under greenhouse structure(s), as follows:

1. Less than 600 square feet. Tier 4 fee;

2, 600 to 1,000 square feet: Tier 6 fee;

3. 1.001 to 25,000 square feet: Tier 7 fee:
4. More than 25,000 square feet: Tier 9 fee.

Nursery License. A nursery license is required for each location where a person grows or

propagates nursery stock or annual plants for sale or distribution on a commercial basis. The
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()

annual fee for a nursery license is assessed under T.C.A. §43-1-703(f) and is determined
according to the size of the total growing or propagating area for plants, as follows:

1. Less than 600 square feet: Tier 4 fee;

2, 600 square feet to one acre: Tier 6 fee;

3. More than one acre to 25 acres: Tier 7 fee;
4, More than 25 acres: Tier 9 fee.

Plant Dealer License. A plant dealer license is required for each location where a person who is

not the original grower of nursery stock or annual plants sells, offers for sale, distributes, or holds
the plants for distribution on a commercial basis. The annual fee for a plant dealer license is
assessed under T.C.A. §43-1-703(f) and is determined according to the size of the area where
plants are sold, offered for sale, distributed, or held for distribution, as follows:

1. Less than 100 square feet: Tier 2 fee;

2. 100 to 1,000 square feet: Tier 7 fee;

3. More than 1,000 square feet: Tier 10 fee.

Florist License. A florist license is required for each location where a person otherwise subject to

(e)

licensure as a plant dealer is engaged in business as a florist. The fee for a florist license is a
Tier 2 annual fee under T.C.A. §43-1-703(f).

LLandscaper License. A landscaper license is required for any person engaged in business as a

landscaper. The fee for a landscaper license is a Tier 6 annual fee under T.C.A. §43-1-703(f).

Wild Plant Collector License. A wild plant collector license is required for any person who

{(q)

acquires wild plants to be grown or kept for sale or distribution on a commercial basis. The fee
for a wild plant collector license is a Tier 5 annual fee under T.C.A. §43-1-703(f).

Sweet Potato License. A sweet potato license is required for any person who sells, offers for

sale, distributes, holds for distribution, or holds as certified stock on a commercial basis any
viable sweet potato plant or plant part. The fee for a sweet potato license is a Tier 5 annual fee
under T.C.A. §43-1-703(7).

Turfgrass License. A turfgrass license is required for any person who sells, offers for sale,

(i)

distributes, or holds for distribution turfgrass sod on a commercial basis. A turfgrass license
issued under this part shall serve as departmental certification that turfgrass sod sold or held by
the licensee is apparently free of pests, pest plants, disease, weeds, and other grasses. The fee
for a turfgrass license is a Tier 5 annual fee under T.C.A. §43-1-703(f).

Educational/Nonprofit Plant Organization License. An educational/nonprofit plant organization

(i

license may be issued to any person in lieu of any license otherwise required under this chapter.
A person may be eligible for an educational/nonprofit plant organization license if the person
operates primarily as an educational or nonprofit organization. There is no fee for an
educational/nonprofit plant organization license; however, proof of the licensee’s valid status as
an educational or nonprofit organization in the person’s state of incorporation may be required by
the department prior to issuing the license.

The fee for any license under this chapter shall be waived for any licensee not primarily engaged

in the business of producing and selling plants or seedlings.

(5) It is the intent of the department that licensees not be unduly required to pay multiple license fees under

this chapter. In order to minimize requirements for multiple licenses, the department may, in lieu of

requiring separate licensure for ancillary plant operations, determine in its discretion the primary business

of any licensee and aggregate under the fee structure of that business license category any additional
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areas of the licensee’s ancillary operations where plants are grown, sold, offered for sale, distributed or
held for distribution on a commercial basis.

The fee for nematode sample analysis is a Tier 1 fee under T.C.A. §43-1-703(f). No nematode sample

analysis shall be conducted by the department prior to receipt of the analysis fee.

The fee for phytosanitary certificates shall be equivalent to those of the United States Department of

(8)

Agriculture, Animal Health Inspection Service (USDA APHIS), as setin 7 C.F.R. §354.3.

An applicant for licensure under this chapter shall remit its application and annual license fee to the

(9)

department on or before July 1 of each year. All licenses issued under this chapter shall expire on June
30 following their issuance. if an applicant for renewal fails to remit payment of the license fee on or
before July 16 of the licensure year for which renewal is sought, the applicant shall also be required to
pay a late charge assessed under T.C.A. §43-1-703 prior to renewal of the applicant’s license.

Applications for licensure may be denied where applicants do not undergo prior to the licensure year an

(10)

adequate inspection of their plants necessary for certification. Applicants are encouraged to notify the
department as early as possible of their intention to seek licensure so that adequate inspection of plants
can be conducted prior to the licensure year,

The department may deny any application for licensure that is not completed in accordance with this rule.

Authority: T.C.A. §§ 4-3-203; 43-6-1086; 43-6-113.

Rule 0080-06-01-.05 Inspections of Nurseries is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read;

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.05 INSPECTHONS-OF-NURSERIES-Inspections

(1)

(2)

®3)

often-as-individual-circumstances-warrantand-require--Scope of inspections. The department may enter
any property or location during normal business hours where the department has reason to believe that
plants are being grown or kept for sale or distribution. The department may enter such place for the
purposes of inspecting any plant or regulated article as necessary for the prevention or mitigation of
pests, pest plants, and disease or for the purposes of examining and copying records necessary to
determine compliance with this chapter. Inspection shall include the examination of only such plants,
regulated articles, facilities, inventory, records, and invoices as are necessary to determine compliance

with the Act and this chapter.

and-certification—Sampling receipts. If the department obtains a sample in the course of any inspection,
the department shall provide to the person inspected, or his agent, a receipt describing the samples
obtained.

| l s responsibility to furnisk.ad lightingad for the cffective.| onof
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packi ; , ’ . . _Ref -

i ighti i j ification—Frequency of
inspections. Inspections shall be commenced and completed with reasonable promptness. The
department shall notify the person inspected, or his agent, upon completion of any inspection conducted.
The department shall conduct inspections of persons under this chapter as often as the department
deems necessary for the prevention or mitigation of pests, pest plants, and disease.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.06 Inspection of Greenhouses is amended by deleting the rule in its entirety and substituting
instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.06 INSRPECTION-OF-GREENHOUSES-Requirements of Licensees

(1)

()

Eaeh-greenhouseshallbe-inspescted-forinjurious-pestsby-the- Commissioneratleastonceea
as-often-as-individual-cireumstances-warrant-and-regquire—Persons subject to this chapter shall:

(a) Maintain their establishment and operation in a manner necessary to show that plants in their
possession are apparently free of pests, pest plants, and disease;

(b) Maintain records and invoices of any plant sold, offered for sale, distributed, or held for
distribution in the state within the previous three years. Such records must be sufficient to show
that the plant was received from a certified source and compliant with any applicable quarantine;

(c) Maintain areas where plants are being grown or kept so as to be readily accessible for inspection;

(d) Provide lighting necessary for adequate inspection of all plants and areas where plants may be
grown or held;

(e) Provide full access to facilities, inventory, records, and invoices necessary to departmental

(f) Comply with any order issued by the department for the prevention or mitigation of pests, pest

plants, or disease: and,

(@) Give full information as to the source of plants currently or previously held in their possession.

{fthe-inspection-revealsthat the-greenhouse is-essentially-free-of insect pestspest-plants,andlor-plant
diseases;and the-firm-submits-the-appropriate-application;-certificationfee,-and-payment forpenalties,if
applicablea-certificate-affirming-this-fact shall- be-issued—Persons subject to this chapter shall not:
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(a) Engage in business or activity for which a license is required under this chapter without first
securing the applicable license from the department;

(b) Sell, offer for sale, or move any plant in violation of the Act or this chapter:;

(c) Sell, offer for sale, or move any plant previously received without a valid license or certificate
affirming the plant to be apparently free of pests, pest plants, and disease;

(d) Move or aliow movement of any requlated article or other material determined by the department
to be capable of harboring pests, pest plants, or disease without first receiving a valid license,
certificate, or other written authorization from the department for movement of the item;

(e) Interfere with an authorized representative of the department in the performance of his duties;
] Violate any federal or state quarantine of plants, requlated articles, or other material;

(q) Violate a compliance agreement to which the department is a party. or,

(h) Sell, offer for sale, move, or allow movement of any apparently infested material.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.07 Inspection of Collected Plant Dealers is amended by deleting the rule in its entirety and
substituting instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.07 INSPECTON-OF COLLECTED PLANT-BEALERS - Violations

(1)

Violations of the Act or this chapter, are punishable against any person when committed by either the
person or his agent.

(2) %&WM@MM%%W%M@%W%HWW%M

n-certificationfeeand-paym
pemMes—tﬁappheab!e—a@e%ea%&aﬁﬁ;mng—th&ia%sha&Lb&rssued—anh violation of the Act or this
chapter is grounds for issuance of stop movement order(s) against any plant, regulated article, or other
material held by the violator or his agent; denial or revocation of any license issued under this chapter;
actions for injunction; and imposition of civil penaities or criminal charges against the viclator.
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Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-01-.08 Inspection of Plant Dealers or Landscapers is amended by deleting the rule in its entirety
and substituting instead the following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.08 INSPECTON-OF-PLANT DEALERS-OR-LANDSCARERS-Compliance Adgreements

(1 Plant-dealers-or-landscapers-may-be-inspected-forinjurieus-pests-by- the-Commissioneras-often-as
individual-circutimstances-warrant-and-require-Any breach of a compliance agreement shall constitute a

separate violation of this chapter.

(2) if the plant-dealerorlandscapercompletes-and-submitsthe-appropriate-application;-certification-fee,and
paymentforpenaltiesifapplicableaNursersPlant Dealercertificateshall-be-issued—-Compliance
agreement certification fees.

(a) Licensees. Departmental fees for compliance agreement certification shall be waived for any
person licensed under this chapter.

{b) Non-licensees. The fee for compliance agreement certification for persons not licensed under
this chapter is a Tier 3 annual fee under T.C.A. §43-1-703(f). Nonpayment of the compliance
agreement certification fee shall be grounds for immediate rescission of any compliance

agreement.
(3) Such-certificates-shallexpire-on-September-30-of each-year—Revocation of any license issued under this

chapter shall be grounds for immediate rescission of any compliance agreement to which the licensee or
the department is a party.

Authority: T.C.A. §§ 4-3-203; 43-6-106.
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Rule 0080-06-01-.15 Seizure of Stock is amended by deleting the rule in its entirety and substituting instead the
following language so that, as amended, the rule shall read:

Chapter 0080-06-01
Plant Sales and Distribution

0080-06-01-.15 SEIZURE-OESTOCK -Stop Movement Orders

department mav issue a stop movement order for any plant requiated artucle or other material
being moved in violation of the Act or this chapter or that is found to be infested or to be capable
of harboring pests, pest plants, or disease.

(2)

serzedefeeekaﬂﬁut—rsﬁte%easedeﬁheeemmresrener—A stop movement order may be lifted by the

department when the owner or possessor of the item subject to the order performs one of the following
actions at the owner's or possessor's expense:

(a) The item is treated as ordered by the department to mitigate or prevent dissemination of pests,
pest plants, and disease;

(b) The item is returned to its origin as ordered by the department; or,

{c) The item is destroved as ordered by the department to prevent dissemination of any pest, pest
plant, or disease.

{d) If none of the actions under subparagraphs (a)-(c) is taken by the owner or possessor of the item
within 10 days of the stop movement order being issued, the department may order the item be
destroyed at its owner's expense.

(3) Any person aggrieved by an order of the department issued under the Act or this chapter, may petition
the department for review of the order under T.C.A. §43-6-105 and the Uniform Administrative
Procedures Act, Petitions for review of a departmental order must be submitted to the department in
writing within 10 days of the order being issued. If no petition is filed with the department within the 10
day period, the department’s order shall become final and will not be subject to review.

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Rule 0080-06-26-.12 Penalty is amended by deleting the language, “found in chapter 0080-6-25".
0080-06-26-.12 PENALTY.

Any person, firm, or corporation who shall violate any of the provisions of this quarantine shall be deemed guiity of
a misdemeanor as provided in T.C.A. Section 43-6-112 of the Plant Pest Act, and shall be liable to the penalties

as prescribed therein as well as applicable civil penalties feund-in-chapter0080-6-25.
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Authority: T.C.A. §§ 4-3-203; 43-6-1086.

Repeal

Chapter 0080-06-01
Plant Sales and Distribution

Rule 0080-06-01-.09 Inspection of Florists is repealed in its entirety.

0080-06-01-09-INSPECTION-OF FLORISTS:
Mﬂe%%%%%&w%m%@em%em%mmm
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Rule 0080-06-01-.17 Interference with Duties is repealed in its entirety.

0080-06-01- 47 INTERFERENCEWTH DUTIES:
It shallbe.i . : . . ot ihe T
0 E”Eg;:“. IHEE.EEI'E 'ﬁlte e EEEI '.IHIE.E-“MHZE“E’; °8

Rule 0080-06-01-.18 Violation of Quarantine is repealed in its entirety.

Rule 0080-06-01-.21 Civil Penalties for Violations is repealed in its entirety.

0080-06-01-2+-CILPENALHES FORMOLATIONS:
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{r-additionto-therevoeation-of-one's—ceriificatevielators-may-be-subjecto civil-penalties-as-published-inrule
0080-06-25-and-TGC-A-§4-3-204-

Authority: T.C.A. §§ 4-3-203; 43-6-106.

Chapter 0080-06-21
Administrative Fees

Chapter 0080-06-21 Administrative Fees is repealed in its entirety.

60806-8-21-D+-ADMINISTRATIVE FEES-

. Elori ificati
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{p}——Plant dealer-certificates{eachy
——TFwo-Hundred-Dollars—($200-00)

APHIS)-fees-in 7-CFR-Part-354-3:

T v dol 525 00} This ie-in mcldi 4 e fee-in {13

9 Pesticid l . . o )
——One-hundred dellars—{$100-0

(g)——Pesqed&pFeéuet%e@s#ahen%teiee{%eh%

o ide-anol . :
— Tendollars—{$10.00)

{m)——Pesteontrol-charter{each):
———Fwo-hundred dollars—($206-00}
——Fwenty-doliars—($26-00)
Solici - :
——Twenty-dollars—{$20-00)
————One-hundred fifty-dollars —($1560-00)
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Authority: T.C.A. §4-3-203.

Chapter 0080-06-25
Civil Penalty Matrix

Chapter 0080-06-25 Civil Penalty Matrix is repealed in its entirety.

———inspection-affirming-said-stock-hasbeen
———inspected-and-isapparenthy-free-of insests;

SS-7039 (December 2015) 17 RDA 1693




SS-7039 (December 2015) 18 RDA 1693




Authority: T.C.A. §§ 4-3-203; 43-6-106.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

I certify that this is an accurate and compiete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Department of Agriculture (board/commission/ other authority) on
(mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 01/07/16
Rulemaking Hearing(s) Conducted on: (add more dates). 02/29/16
Date:
Signature:

Name of Officer:

Title of Officer:

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as fo legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatery |l
Attorney General and Reporter

Date

Department of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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Public Hearing Comments

The Department of Agriculture held a public hearing on February 29, 2016. David Waddell served as hearing
officer for the Rulemaking Hearing concerning 0080-06-01 Plant Sales and Distribution; 0080-06-21
Administrative Fees; 0080-06-25 Civil Penalty Matrix; and 0080-06-26 Rules and Regulations Governing
Quarantine of Sudden Oak Death. Oral comments from the hearing and written comments from constituents are
summarized below along with the Department’s response:

Comment:

Mr. Nathan Stilley, Mr. Jon Flanders, and others, objected to the license fee structure as proposed in the rule’s
notice of rulemaking hearing. They maintain that the fee increase is too large and too disparate across firms of
similar size. Mr. Stilley contends that the fee increase is untimely because the last license fee increase occurred
recently.

Response:

The Department appreciates Mr. Stilley’s, Mr. Flanders’, and others’ concerns and finds merit regarding the fee
amounts and their previously proposed gradation among firms in the industry. For this reason, the fee increases
and the categories of firms affected have been revised to narrow both the range of fee amounts required and the
gradation of fees among firms.

Notwithstanding this change in the rule, the Department notes that license fees for plant certification programs
were last increased in 2002. Since that time, the Department has been called upon for consecutive and
significant budget cuts. The Department believes that further cuts to the plant certification section programs may
unduly increase the risk of pests, pest plants, and disease in our state. Consequently, and unfortunately, program
cuts are not a viable option to balance these programs’ costs with revenues at this time.

The current cost recovery for plant certification programs from license fees is approximately 42%. Changes
included in this rule are anticipated to increase that recovery to 53%. While no fee increase is ever desired, the
Department believes this middle-ground increase is an appropriate balance to provide needed funds to
departmental programs while also not creating an even greater burden on licensees to bridge the remaining cost
gap. The Department also believes that the schedule of fees created by this rule appropriately reflects the
amount of time and resources the Department commits to providing regulatory services to individual firms.

Comment:

Mr. Jon Flanders stated his desire for the Department to receive greater appropriations from the state budget to
offset fee increases for affected firms.

Response:

The Department appreciates Mr. Flanders’ support for its programs.

Comment:

Representative Judd Matheny and Mr. Travis Wanamaker, on behalf of the Middle Tennessee Nursery
Association, and Kim Holden, on behalf of the Tennessee Nursery and Landscape Association, offered their
support for the rule as amended. Rep. Matheny and Mr. Wanamaker stated their appreciation for the
Department's efforts to account for the needs this rule is intended to meet.

Response:

The Department appreciates Rep. Matheny’s, Mr. Wanamaker’s, and Ms. Holden’s comments. The Department
always strives to conduct rule review and amendment with an open dialogue with the public stakeholders affected
by the rule. The Department appreciates the time and energy these people and the persons they represent have

spent in voicing their concerns and suggestions to the Department in a manner aimed at constructive resolution of
public needs.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), alt agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1)

@)

©)

(4)

(5)

(6)

(7)

Type or types of small business subject to the proposed rule that would bear the cost of and/or directly
benefit from the proposed rule:

Businesses subject to the proposed rule include greenhouses, nurseries, plant dealers, florists,
landscapers, wild plant collectors, and any business requiring certification of sweet potato plants or
turfgrass, as well as any plant related business requiring a compliance agreement for movement of their
plants or products.

Identification and estimate of the number of small businesses subject to the proposed rule:
Approximately 3,400 firms will be subject to the proposed rule.

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record:

Reporting, recordkeeping, and other administrative costs of small businesses are unaffected by this rule
inasmuch as the rule does not alter or duplicate those reporting or recordkeeping requirements otherwise
applicable under existing regulation.

Statement of the probable effect on impacted small businesses and consumers:

The effect of these rules on small businesses is to require additional information from license applicants
in order to verify their business and contact information and to alter the fee schedule for the programs’
licenses. Fees have been adjusted in an effort to better grade the department's fee schedule among
small and large business licensees according to departmental expenditures in regulating the program.

Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent such alternative means
might be less burdensome to small business:

No less burdensome methods for achieving this purpose are possible.

These rules are promulgated to implement Public Chapter 485 of 2015, which expanded the Agricultural
Regulatory Fund to include all fee-generated revenue collected by the department. As part of the
legislation, all fee amounts charged by the department were removed from the Code, and the
commissioner of agriculture was authorized to set the fee amounts by regulation. The intent of the
legislation is to allow the department to adjust fees and to improve the percentage of cost recovery for its
programs through fee collection rather than relying as heavily on revenue from the general fund.

Comparison of the proposed rule with any federal or state counterparts: '

This rule is consistent with 7 U.S.C.A. §7711, et seq. for federal requirements regarding movement of
plants. Most states maintain similar requirements to the requirements of this rule for restrictions on
movement of plants or materials harboring pests, pest plants, or disease.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

Exemption of small businesses from this rule may expose the state to greater risk of pests, pest plants,
and disease, and will compromise the intent to grade fee schedules according to resources expended for
oversight of regulatory programs.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

No impact is expected on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rule reorganizes, retitles, clarifies, and simplifies the previous requirements of the Tennessee Plant Pest
Act regulations. It requires additional information from license applicants in order to verify their businesses and
contact information. The rule also amends fees schedules for licenses issued under the department of
agriculture’s plant certification program pursuant to amendments of Tenn. Code Ann. §§ 43-1-703 and 43-6-101,
et seq.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code Ann. §43-6-104, the Tennessee Plant Pest Act, authorizes the department to promulgate rules and
regulations necessary to prevention of insect pests, pest plants, and diseases in the state. Tenn. Code Ann.
§43-1-701, et seq. requires the commissioner of agriculture to establish by rule fees for the proper
administration of the Plant Pest Act and the costs of the department.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Persons and businesses most directly affected by this rule include: greenhouses, nurseries, plant dealers,
florists, landscapers, wild plant collectors, and any business requiring certification of sweet potato plants or
turfgrass, as well as any plant related business requiring a compliance agreement for movement of their plants
or products. The Middle Tennessee Nursery Association and the Tennessee Nursery and Landscape
Association offer their support for the rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| No material opinions or judicial rulings in this state have been found related to this rule. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

These rules are expected to generate an additional $232,200 of revenue to the Agricultural Regulatory Fund.
The additional revenue will help cover approximately 53% of the cost of providing plant certification inspection
services by the department, up from 42% cost recovery provided by the current fee structure.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

David Waddell, Administrative Director, and Anni Self, Plant Certification Administrator, Tennessee Department
of Agriculture, Consumer and Industry Services Division

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

David Waddell, Administrative Director, Tennessee Department of Agriculture, Consumer and Industry Services
Division

(H) Office address, telephone humber, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
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{ 436 Hogan Road, Nashville, Tennessee 37220; (615) 837-5331; david.waddell@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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