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0940-05-38-. 01 Definitions. 

(1) "Personal Support Services" means one (1) or more of the following services provided to a 
service recipient, as defined in 0940-05-38-.01(2), in the individual's permanent or temporary 
residence. 

(a) Self-care assistance with tasks such as eating, dressing, toileting, bathing, mobility, 
transfer assistance and other services and supports to maintain health and wellness; 

(b) Household assistance with tasks such as housekeeping, laundry, meal planning, meal 
preparation, shopping, bill paying, and use of telecommunication devices; 

(c) Personal assistance to service recipients to access community activities such as 
transportation, social, recreational or other personal activities; and/or 

(d) Education services. 

(2) "Service Recipient" means an individual who: 

(a) Has substantial limitations in two (2) or more major life activities because of a chronic 
condition, acute episode of illness or injury, age, physical or other disability; 

(b) Receives services in either a permanent or temporary residence; and 

(c) Depends on personal support services to perform major life activities, but does not 
require nursing level services to be provided in connection with an acute episode of 
illness or injury. 

(3) "Personal Support Services "Agency" or "Agency" means a sole proprietorship (someone who 
owns an unincorporated business by himself or herself), partnership, corporation, limited liability 
company or limited liability partnership providing personal support services. Agency includes all 
entities that employ or subcontract with individuals who provide personal support services to 
service recipients. 

(4) "Personal Support Services Worker'' (or "Worker'') means a person licensed as a personal 
support services agency, or an employee or an individual subcontracted by a personal support 
services agency who is providing personal support services under an arrangement between a 
service recipient and a personal support services agency. 

(5) "Chronic Condition" means a mental and /or physical impairment that is expected to last 
indefinitely. 

(6) "Education Services" means consultation provided by a registered nurse to the service recipient 
or primary family caregiver concerning a chronic condition. 

(7) "Hold Out to the Public" means asserting expertise and availability through advertising, public 
notice, self-promotion, etc. 

(8) "Major Life Activities" means: 

(a) Self-care; 

(b) Receptive and expressive language; 

(c) Learning; 

(d) Mobility; 
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(e) Self-direction; 

(f) Capacity for independent living; or 

(g) Economic self-sufficiency. 

(9) "Medication Assistance" means providing medication reminders and opening medication 
packaging, but does not mean giving the service recipient injections or any form of medication or 
medication administration that would only be appropriate and acceptable for persons who are 
authorized to do so by Title 63, Chapter 7. Medication assistance includes, but is not limited to, 
any of the following: 

(a) Loosening the cap on a pill bottle for oral medication; 

(b) Opening pill reminder box if the box is filled by the service recipient or authorized 
representative or licensed medical personnel practicing within the scope of their license; 

(c) Placing medication within reach of the service recipient; 

(d) Holding a service recipient's hand steady to help them with drinking liquid medication; 

(e) Guiding the service recipient's hand when the individual is applying eye/ear/nose drops 
and wiping the excess liquid; 

(f) Helping with a nasal cannula or mask for oxygen, plugging the machine in and turning it 
on; 

(g) Applying non-prescription cream and lotions purchased over-the-counter to external parts 
of the body. 

(10) "Self-administration of Medication" means the ability of a service recipient to take prescribed or 
over-the-counter medications without assistance from another person. 

( 11) "Written" means, as applied to licensee's records, any generally accepted format, including 
electronic or paper, used for retaining business or client records. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404 and 33-2-407. 

0940-05-38-.02 Application of Rules. 

(1) The licensee providing personal support services shall comply with and provide services that 
comply with the following rules: 

(a) Chapter 0940-05-02 Licensure Administration and Procedures; 

(b) Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services 
Agencies; and 

(c) Chapter 0940-05-06-03(1 )-(6) Minimum Program Requirements for All Facilities-Financial 
Management of All Facilities. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404 and 33-2-407. 

0940-05-38-.03 Scope of Personal Support Services Agencies. 

(1) These rules apply to all agencies or personal support services workers who 
provide personal support services in the permanent or temporary residence of 
service recipients who meet the criteria specified in Rule 0940-05-38-.01 (2). 
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(2) The following are exempt from licensure under this chapter: 

(a) A person who provides personal support services to only one (1) service recipient and 
who is not in a business arrangement to provide personal support services to any other 
service recipient. This exception shall not apply to an individual who holds themselves 
out to the public as being in the business of personal support services for compensation; 

(b) A person who provides personal support services only to members of the individual's own 
family; 

(c) A person who provides only housekeeping services to a service recipient and no other 
assistance with major life activities; 

(d) A person who provides only transportation services an no other assistance with major life 
activities; 

(e) A person who provides services in homeless shelters; 

(f) A person who provides only delivery services, such as dry-cleaning, food, medication 
delivery, or medical equipment; and 

(g) Home care organizations licensed under T.C.A., Title 68, Chapter 11, Part 2 as a home 
care organization. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.04 Application. 

{1) To provide personal support services, an agency needs a license from either the Department of 
Mental Health and Substance Abuse Services or the Department of Intellectual and 
Developmental Disabilities. 

(2) An agency licensed by either Department may provide personal support services to individuals 
with physical or other disabilities. 

(3) An agency seeking an initial license as a personal support service agency must submit a written 
attestation at the time of application acknowledging the categorization of the majority of its client 
population base, as described in (a) and (b) below. The written attestation shall be on a form 
developed by the department to whom application for a license is made. 

(a) An agency with 50% or more of its client base being aged and/or having a diagnosis of 
mental illness and/or substance abuse should obtain a license from the Department of 
Mental Health and Substance Abuse Services. 

(b) An agency with 50% or more of its client base having a diagnosis of developmental 
disability or intellectual disability should obtain a license from the Department of 
Intellectual and Developmental Disabilities. 

(4) After July 1, 2016, any agency seeking renewal of a personal support services license need only 
make application with the department that licenses 50% or more of its client base, as described in 
sections (3)(a) and (b) above. The renewing agency shall submit with the renewal application a 
written attestation acknowledging the categorization of the majority of its client population base. 

(5) No license shall be issued until the appropriate fee or fees are submitted by the agency seeking 
an initial or renewal license, as set forth in Rule 0940-05-02-.05. All fees submitted are non­
refundable. 

(6) The agency should submit to the licensing department a list of the counties in which they provide 
services and the address at which the agency maintains its employee and service recipient 
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records. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.05 Governance Requirements. 

(1) The licensee shall comply with all federal, state, and local laws, ordinances, rules and 
regulations. 

(2) The licensee shall ensure that the agency is administered and operated in accordance with 
written policies and procedures including, but not limited to, those specified in Rule 0940-05-38-
.06. 

(3) The licensee shall exercise general direction over the agency and establish policies governing the 
operation of the agency and the welfare of service recipients. 

(4) The licensee shall designate an individual responsible for the operation of the agency. 

(5) The licensee shall ensure that the licensed agency serves only service recipients who will not 
cause the agency to violate its licensed status based on the distinct licensure category. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.06 Policies and Procedures. 

(1) The licensee shall maintain written policies and procedures that include the following: 

(a) A description of services provided by the licensee. The description shall include 
enrollment and termination criteria; 

(b) An organizational chart which clearly shows or describes the lines of authority; 

(c) A policy and procedure which outlines the plan of action to be followed when the personal 
support worker is absent including, but not limited to, notice to the service recipient, the 
action that shall be taken, and the timeframes for action; 

(d) A schedule of fees when applicable; 

(e) A statement of service recipient rights as listed in 0940-05-38-.10 and the grievance 
procedures to be followed when a suspected violation of rights has been reported; 

(f) A policy which ensures the confidentiality of service recipients' information and which 
includes the following provisions: 

1. The licensee's personal support services workers shall comply with applicable 
confidentiality laws and regulations; 

2. The service recipient shall not be required to make public statements which 
acknowledge gratitude to the licensee or for the licensee's services; and 

3. Identifiable photographs of service recipients shall not be used without the written 
and signed consent of the individual or the individual's legal guardian and/or 
conservator. 

(g) The plans and procedures to be followed in the event of an emergency including, but not 
limited to, fire evacuation and natural disaster emergencies; 

(h) Policy and procedures to be followed in the reporting and investigation of suspected or 
alleged abuse or neglect of a service recipient, or other critical incidents. The procedures 
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shall include provisions for corrective action, if any, to be taken as a result of such 
reporting and investigation, and reporting to the department's Office of Licensure and to 
any authority as required by law; 

(i) Requirement that personal support services workers comply with procedures for 
detection and prevention of communicable diseases according to procedures of the 
Tennessee Department of Health; 

U) Receipt and disbursement of money on behalf of service recipients; 

(k) Access by department licensure staff to personal support services workers to discuss 
investigation of any service provided under this chapter; 

(I) Procedures to be followed if a worker will be providing medication assistance if the 
licensee provides that service. Written policy shall minimally include the following 
elements: 

1. Medication assistance shall be provided only after written authorization has been 
obtained from the service recipient or the service recipient's authorized 
representative. 

2. Medication assistance training shall be provided to personal support services 
workers prior to providing assistance and training shall be documented in the 
personal support service worker's record. 

3. Personal support workers shall have procedures for collecting information about 
medications taken by service recipients. 

(m) Policies to ensure that licensees or personal support services workers providing 
transportation to service recipients meet the following requirements: 

1. All vehicles shall be maintained and operated in a safe manner; 

2. All licensees or personal support services workers providing transportation shall 
possess an appropriate driver's license from the Tennessee Department of 
Safety and documentation of such license shall be maintained in the licensee's 
records; and 

3. All vehicles used for service recipient transportation and owned by the licensee 
or personal support services worker shall be adequately covered by vehicular 
liability insurance for personal injury to occupants of the vehicle, and 
documentation of such insurance shall be maintained in the facility's records. 

(n) Policies to address use of devices such as a hoyer lift or gait belt, after training, to assist 
the service recipient in getting out of or into bed, a chair, toilet or shower but not as part 
of a therapeutic regimen. 

(o) Policies to address categorization of the majority (over fifty-percent (50%)) of the 
agency's client population base. 

(p) Policy that the agency will cooperate with the department when investigating any case of 
alleged abuse, neglect, mistreatment, misappropriation or exploitation of a service 
recipient. 

(q) Policy that an alternate plan for staffing will be prepared in case of absence or the 
assigned personal support services worker. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 
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0940-05-38-.07 Personnel Requirements. 

(1) The licensee shall maintain a personnel file for each personal support services worker with the 
following information: 

(a) A written, signed and dated job description including the employment requirements and 
job responsibilities for each staff position held;· 

(b) Verification that the worker meets the respective employment requirements for each 
position held; 

(c) Evidence of a criminal background check, as required by T.C.A. § 33-2-1202. 

(d) Evidence that the worker's status on the Tennessee registry of persons who have 
abused, neglected or misappropriated the property of vulnerable individuals ("Abuse 
Registry") maintained by the Department of Health, has been checked pursuant to T.C.A. 
§68-11-1004(b). No employee or volunteer who is listed on the Abuse Registry may be 
hired or otherwise permitted to provider services; 

(e) Evidence of the worker's status on the state's sexual offender registry. No individual or 
volunteer who is listed on the state's sexual offender registry may be hired or otherwise 
permitted to provide services; 

(f) The worker's date of birth; 

(g) Annual performance evaluation reports evaluating, at a minimum, the ability of personal 
support services workers to provide daily supports to service recipients; 

(h) A worker notice that outlines the general relationship between an agency and the 
personal support services worker that includes the following: 

1. The status of the personal support services agency as an employer or contractor 
of services; 

2. The responsibility of the personal support services agency for the payment of the 
personal support services worker's wages, taxes, social security, workers 
compensation and unemployment compensation payments, and overtime pay for 
hours worked in excess of forty (40) hours in a week; and 

3. Duties, responsibilities, obligations and legal liabilities of the agency and the 
service recipient including, but not limited to, insurance and personnel 
management. 

(i) The personal support service worker's work history containing a continuous description of 
activities over the past five (5) years; and 

U) Personal references from at least three (3) individuals, one of whom shall have known 
the personal support service worker/applicant for at least five (5) years. 

(2) The licensee shall have written personnel policies. The personnel policies shall, at a minimum 
address the following: 

(a) That all personal support services workers shall be eighteen (18) years of age or older; 

(b) That all personal support services workers shall practice infection control procedures and 
standard precautions that will protect the service recipient from infectious diseases; 

(c) That all personal support services workers shall submit to a criminal background check 
every two (2) years or within ten (10) days of employment or within ten (10) days of a 
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change of responsibilities that includes direct contact with or direct responsibility for 
service recipients, as required by T.C.A. § 33-2-1202; 

(d) That evidence of the status of every personal support services worker on the Tennessee 
registry of persons who have abused, neglected or misappropriated the property of 
vulnerable individuals ("Abuse Registry") maintained by the Department of Health shall 
be checked annually and prior to direct contact with service recipients. No employee or 
volunteer who is listed on the Abuse Registry may be hired or otherwise permitted to 
provider services; 

(e) That evidence of the status of every personal support services worker on the Tennessee 
Sexual Offender Registry shall be checked annually and prior to direct contact with 
service recipients; 

(f) That the personal support services worker shall demonstrate the following prior to 
providing personal support services: 

1. Language skills sufficient to read and understand instructions; prepare and 
maintain written reports and records; 

2. Language skills sufficient to communicate with the service recipient; and 

3. Documented training specific to meeting individual service recipient needs in the 
area of self-care, household management and community living, and 
methodologies for service delivery. 

(g) That personal support services workers shall have access to consultation for any of the 
services provided under this chapter. Consultation may include providing the personal 
support service worker access to or consultation with a registered nurse, other agency 
staff or the primary family caregiver to assist the staff in providing personal support 
services; and 

(h) That the personal support service worker shall neither borrow, receive nor take funds or 
other personal property from the service recipient. 

(3) The licensee shall have proof of liability insurance coverage for the agency, workers and others 
who provide personal support services. 

(4) The licensee shall maintain a current roster of all personal support workers at all times including 
workers kept on an on-call or back-up basis. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.08. Standardized Training and Continuing Education Requirements. 

(1) The licensee shall ensure and document that: 

(a) Individuals who provide personal support services demonstrate basic 
competency in the following skill/knowledge areas prior to beginning work 
with service recipients: 

1. 

2. 

3. 

4. 
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Observing, reporting and documenting changes in service recipient's 
daily living skills; 

Abuse, neglect, exploitation, detection, reporting and prevention; 

Service recipient rights; 

Universal health precautions, including infection control; 

8 RDA 1693 



5. How to assist service recipients with personal hygiene; 

6. ·Service recipient safety; and 

7. Procedures to be followed in the event of an emergency or disaster that 
at least includes emergency transportation, emergency medical care and 
staff coverage in such events; 

(b) Individuals who provide medication assistance receive documented training in 
medication assistance performed by, or under the general supervision of, a 
registered nurse and consistent with T.C.A. § 63-7-102; 

(c) Individuals who provide personal support services receive training on job related 
topics at least annually; and 

(d) Documented training specific to meeting individual service recipient needs in the 
areas of self-care, household management and community living, and 
methodologies for service delivery. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.09 Service Recipient Record Requirements. 

(1) The licensee shall ensure that each service recipient's record includes at least the following 
information: 

(a) Name, address, telephone number, gender, and date of birth; 

(b) Date of service enrollment; 

(c) Name, address, and telephone number of an emergency contact person; 

( d) Written fee agreement. If the licensee charges fees for personal support services, a 
written agreement dated and signed by the service recipient or the service recipient's 
legal representative (conservator, parent, guardian or legal custodian) or person paying 
for services prior to the provision of services. The written agreement shall include at least 
the following information: 

1. The fee or fees to be paid by the service recipient; 

2. The services covered by such fees; and 

3. Any additional charges for services not covered by the basic service fee. 

(e) Written acknowledgement that the service recipient or service recipient's legal 
representative (conservator, parent, guardian or legal custodian) has been informed of 
the service recipient's rights and responsibilities and the agency's general rules affecting 
the service recipients; 

(f) A written service plan based on a needs assessment which indicates type, frequency, 
duration, and amount of personal support services provided to assist the service 
recipient in performing major life duties. 

(g) Consent for services by the service recipient or service recipient's legal representative 
(conservator, parent, guardian, or legal custodian), surrogate decision maker under 
T.C.A. § 33-3-219 or attorney-in-fact under a durable power of attorney for health care, 
when applicable; 
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(h) If applicable, address, phone number or e-mail address to reach the service recipient's 
legal representative (conservator, parent, guardian or legal custodian) or surrogate 
decision maker under T.C.A. § 33-3-219 or attorney-in-fact under a durable power of 
attorney for health care; 

(i) Documentation of party responsible for payment of services; 

U) A record of services actually delivered with dates and times documented; 

(k) Documentation of medical problems, illnesses and treatments, accidents, seizures, 
adverse incidents and follow-up, while the service recipient receives services; 

(I) Documentation of all funds received and disbursed on behalf of the service recipient; 

(m) An alternate plan for staffing in case of absence of the personal support services worker; 

(n) Written authorization by the service recipient or the service recipient's authorized 
representative if the agency is providing medication assistance; 

(o) Written documentation that the service recipient has evaluated the quality of personal 
support services provided at least semi-annually. Each agency shall develop an 
evaluation form for the service recipient, or legal representative of the service recipient, to 
fill out and sign to acknowledge this requirement has occurred; 

(p) A written consumer notice outlining general service responsibilities as well as general 
notification of the agency's responsibilities as an employer or contractor provided to 
service recipients before beginning service, which shall include, at a minimum the duties, 
responsibilities, obligations and legal liabilities of the personal support services agency; 
the personal support services worker; and the service recipient. The description shall 
clearly set forth the service recipient's responsibility, if any, for the following: 

1. Day to day supervision of the personal support services worker; 

2. Assigning duties to the personal support services worker; 

3. Hiring, firing and discipline of the personal support services worker; 

4. Provision of equipment or materials for use by the personal support services 
worker; 

5. Performing a criminal background check on the personal support services 
worker; 

6. Checking the personal support services worker's references; and 

7. Ensuring credentials and appropriate licensure/certification of a personal support 
services worker; and 

(q) Copy of legal document granting another individual or corporation authority to act as the 
service recipient's legal representative/conservator/power of attorney/durable power of 
attorney for health care/mental health care. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.1 O Service Recipient Rights. 

(1) The following rights shall be afforded to all individuals receiving personal support services from 
the licensee: 

SS-7039 (November 2014) 10 RDA 1693 



(a) Service recipients have the right to be fully informed before the initiation of services about 
their rights and responsibilities and about any limitation on these rights imposed by the 
rules of the licensee. The licensee shall ensure that the service recipient is given oral 
and/or written rights information that includes at least the following: 

1. A statement of the specific rights guaranteed the service recipient by these rules 
and applicable state laws; 

2. A description of the licensee's grievance procedures; 

3. A listing of available advocacy services; and 

4. A copy of all agency rules and regulations pertinent to the service recipient. The 
information shall be presented in a manner that promoted understanding by the 
service recipient of his or her rights, and the individual shall be given an 
opportunity to ask questions about the information. If the service recipient is 
unable to understand the information at the time of admission to service but later 
becomes able to do so, the information shall be presented to the service recipient 
at that time. If the service recipient is likely to continue indefinitely to be unable to 
understand the information, the licensee shall promptly attempt to provide the 
required information to a guardian or other appropriate person or an agency 
responsible for protecting the service recipients' rights. 

(b) Service recipients have the right to voice grievances to the licensee and to outside 
representatives of their choice with freedom from restraint, interference, coercion, 
discrimination, or reprisal; 

(c) Service recipients have the right to be treated with consideration, respect and full 
recognition of their dignity, and individuality; 

(d) Service recipients have the right to be protected by the licensee from neglect, physical, 
verbal, and emotional abuse (including corporal punishment), and from all forms of 
misappropriation and/or exploitation; and 

(e) Service recipient have the right to be assisted by the licensee in the exercise of their civil 
rights. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

Repeals 

Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services Agencies is repealed in its 
entirety. 

Authority: T.C.A. §§ 4-4-103; 4-5-202 and 204; §§ 33-1-302, 305 and 309; §§ 33-2-301 and 302; and§§ 33-2-
403, 404, 407, and 409. 
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows: 

Board Member Aye No Abstain Absent Signature 
(if required) 

I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted 
by the Tennessee Department of Mental Health and Substance Abuse Services (board/commission/ other 
authority) on / 9./JO/ ~0/5 (mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222. 

I I 

I further certify the following: 

Notice of Rulemaking Hearing filed with the Department of State on: 08/28/15 

10127/15 

Date: 

Signature: 

Title of Officer: Commissioner ----------------------

Subscribed and sworn to before me on: J:V lj D /J.s:' ----,., ~-,.,._._ ___________ _ 
Notary Public Signature: ;Q~ 6. ~ 

My commission expires on: d~ ·~ .2017 

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the 
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures 
Act, Tennessee Code Annotated, Title 4, Chapter 5. 
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Public Hearing Comments 

One copy of a document containing responses to comments made at the public hearing must accompany the 
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments, 
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no 
comments are received at the public hearing, the agency need only draft a memorandum stating such and include 
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not 
acceptable. 

TDMHSAS Responses to Comments about 
Rules Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services Agencies 

Facilities made prior to, during, or after the 
Rulemaking Hearing Held on October 27, 2015 

TENNESSEE ASSOCIATION FOR HOME CARE 

The Tennessee Association for Home Care (TAHC) represents personal support service agencies, home 
health agencies and hospice organizations statewide. I am Gayla Sasser, Executive Director for TAHC and thank 
you for the opportunity to provide comments on the proposed rule changes affecting personal support service 
agencies today. The TAHC recommends the following changes: 

0940-05-38-.06 Policies & Procedures 

(k) Access by department licensure staff to personal support service workers to discuss investigation of any 
service provided under this chapter. 
There is general concern that workers may be asked to interrupt services to another client by department 
licensure staff to discuss an investigation. We would respectfully ask that licensure staff be mindful of the 
schedules set by TennCare/MCOs in providing services and be reasonable in such requests. We would request 
that the word "Reasonable" be inserted before "Access" in this sentence. 

0940-05-38-.1 O Service Recipient Rights 

(d) Service recipients have the rights to be protected by the licensee from neglect, mistreatment. from physical, 
verbal and emotional abuse (including corporal punishment), and from all forms of misappropriation and/or 
exploitation. 

The words 'mistreatment' and 'misappropriation' are added to this statement and unless defined could be 
grossly misunderstood by agencies or licensure staff. With the emphasis on elder abuse in the last state 
legislative session, we believe there are sufficient definitions to protect our frail elderly. Therefore, we would 
respectfully request that these undefined words be removed from this section. 

TDMHSAS Response: The Department recognizes TAHC's concern that PSSA staff not interrupt 
the provision of services by a caregiver during the course of an investigation. The Department is charged 
by statute (TCA §§ 33-2-413(b) and 33-2-416) with investigating complaints against a licensed agency, 
which includes complaints against a PSSA agency's staff member. The Department will remind Licensure 
staff to make their best effort to avoid interfering with the caregiver'& provision of services while 
conducting an investigation. The Department will remove the word mistreatment from the proposed rule 
but will retain the word misappropriation and/or. The word misappropriation is defined in TCA §68-11-
1002(3) (Abuse Registry), as well as in TCA §33-2-402(8). These are the definitions used by the 
Department for investigative purposes. 

SENIOR SOLUTIONS HOME CARE 

Ability to use electronic verifications from telephone and tablets (Choices). 

I think I speak for the association that we would like Electronic Visit Verification (EW) reports to be our clients' 
record of service. If the provider does not have an EW system, which records call ins and call outs with task 
performed, then paper time sheets need to be kept. · · 

SS-7039 (November 2014) 13 RDA 1693 



Now with Amerigroup, United Health Care, and BCBS all using tablets in clients' homes, which requires 
task to be documented, it would eliminate the duplication of paper time sheets. 

On non-choices clients it would be rather the provider has/uses an EW system that captures the phone 
number, time in, time out and task performed if paper time sheets are still required. 

TDMHSAS Response: The Department will amend Rule 0940-05-38-.01, Definitions, to add a new 
section which will read as follows: "(11) "Written" means, as applied to licensee's records, a generally 
accepted format, including electronic or paper, used for retaining business or client records." Adding this 
subsection will clarify that records may be kept in hard or electronic format. 

GRISWOLD HOME CARE NASHVILLE 

Per our discussion this morning at the PSSA Rules Hearing, we respectfully request the following 
changes/additions in bold: 

0940-05-38-.04 Application 
(1) To provide and/or refer personal support services, an agency needs a license from either the Department of 
Mental Health and Substance Abuse Services or the Department of Intellectual and Developmental Disabilities. 
(2) An agency licensed by either Department may provide or refer personal support services to individuals with 
physical or other disabilities. 
(6) The agency should submit to the licensing department a list of the counties in which they provide or refer 
services and the address at which the agency maintains its employee/contractor and service recipient records. 

We appreciate your time and consideration regarding our requests and look forward to the final PSSA 
Rules publication. 

TDMHSAS Response: The Department would refer to the definition of "Personal Support Service 
Agency" found in 0940-05-38-.01 (3), wherein the definition includes all entities that employ or subcontract 
with individuals who provide personal support services to service recipients." The Department believes 
that an agency that subcontracts with individuals is the same as an agency that refers individuals for a 
fee and/or maintains records on service recipients and subcontracted staff. An agency that provides only 
employment placement or referral is exempt from licensing by this Department. See, TCA § 33-2-403(7). 

FIRST TENNESSEE HUMAN RESOURCE AGENCY 

I have just received the proposed rule changes for Personal Support Services. I am greatly concerned 
that some of the rules as written are changing the entire foundation of what I have come to know as "homemaker 
services". The expansion of qualification, specifically under 0940-05-38-.07(2)(9) Personnel Requirements, leads 
me to question what is the role of home health agencies and TennCare Choices program. New rules already 
implemented by the Department of Human Services, under the Social Services Block Grant, have added an 
intensive burden to expand paperwork, specifically in the area of risk assessments and plan of care. 

Where does the Department of Mental Health and Substances Abuse provide agencies with funding? 
Most agencies that are contracted under the Social Service Block Grant are already having to solicit for local 
matching funds to maintain the level of funding through SSBG. Our agency solicits from 5 different local United 
Way organization, all of which have multiple expectations of time investment from the "partner" agency. How 
would non-profits, specializing in "social services" be financially able to retain the salary or wages of an RN to 
provide "consultation". 

More and more of the type of clients that are being referred to "homemaker" services are requiring greater 
levels of personal care. Again, are we allowing, even support, Medicare and Medicaid to go unchallenged with 
what should be their roles. When AARP lobbied so hard for home and community programs, then turned around 
and entered into an insurance underwriting with United Healthcare, was it already conceived that Medicaid funds 
who be transferred to the large insurance companies, only to expand denial of services, by making the levels of 
care requires higher year after year. Take a look at the long-term care population ten years prior to the same 
group today, look at the pre-admission treatment assessment process for "Choices", the same criteria not only 
defines the criteria for nursing home, but also translates that same criteria to home and community based 
services. 
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Somewhere in the system, there has to be a measure that weights on the side of the individual. An 
advocate, a Ombudsman, not paid by the State that may have fear for job, and truly stand up. AARP isn't 
interested, "they" essentially got what "they" wanted and if the blinders where removed much more. But, what did 
the individual receive, less options, less choices, less control! If it were not for the few remaining "social services" 
organization, living from season to season, budget year to budget year, many folks would fade back into the 
shadows. 

Without funding, the expectation that "social service" agency be pushed into the arena to provide higher 
levels of personal care is an unreasonable request and adds a financial burden that has no funding source 
options. What would be next, Adult Protective Workers must now have RN training. 

TDMHSAS Response: The Department would refer the author of the question to the definitions of 
"Personal Support Services", "Personal Support Services Agency", and "Person Support Services 
Worker". The services envisioned by this rule are not home health services, which are provided by 
professionally licensed staff working in an agency/facility of the type licensed by the Tennessee 
Department of Health (see T.C.A. § 68-11-201 et. seq. for more information). Therefore the comments 
submitted by First Tennessee Human Resource Agency, as they pertain to the licensure of a home health 
agency, do not apply to these rules. The Department does not provide funding for personal support 
services agencies. The Department would refer the author to the Choices Program 
(http://www.tn.gov/tenncare/toplc/choices) or TennCare (http://www.tn.gov/tenncare) for answers to the 
remaining questions. 

ADVANCECARE HEALTH SERVICES, LLC 

From my understanding, since our company has a license from Department of Intellectual and 
Developmental Disabilities, then we do no need a separate PSSA license? 

TDMHSAS Response: If the agency has a license from the Department of Intellectual and 
Developmental Disabilities to provide personal support services and the majority of that agency's clients 
have a diagnosis of intellectual or developmental disabilities, the agency does not also need a license 
from the Department of Mental Health and Substance Abuse Services. An agency providing personal 
support services with a majority of its clients being aged or with a mental health diagnosis should be 
licensed by the Department of Mental Health and Substance Abuse Services. See Rule 0940-05-38-.04(1 )­
(4). 
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Regulatory Flexibility Addendum 
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A. 
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule 
affects small businesses. 

The Departments believe these rules will have a positive impact on small businesses by eliminating the need for 
duplicate licensing and supporting their use of electronic records, thereby reducing agency expenses. The rules 
support a small business's hiring practices and provide protection to their clients by clarifying that no one listed on 
the Tennessee Department of Health's Abuse Registry or the Tennessee Sex Offender Registry can provide 
personal support services. The rules remove unclear terminology and address the current way small businesses 
provide personal support services in Tennessee. 
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Impact on Local Governments 

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple 
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether 
the rule or regulation may have a projected impact on local governments." (See Public Chapter Number 1070 
(http://state.tn .us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly) 

These rules do not have a projected impact on local governments. 
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Additional Information Required by Joint Government Operations Committee 

All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1 ). 

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by 
such rule; 

Legislation passed during the recent session of the General Assembly and enacted as Public Chapter 11 O of 
2015 (SB319/HB288) revised portions of T.C.A. § 33-2-403 to address licensing issues relative to Personal 
Support Services Agencies (PSSAs). Statutory changes necessiated changes to Tennessee Administrative 
Rule Chapter 0940-05-38, Minimum Program Requirements for PSSAs. These rules now clarify that an agency 
can provide PSSA services whether licensed by TDMHSAS or TDIDD. From which department-TDMHSAS or 
TDIDD-the agency obtains a license is determined by the diagnosis of the majority (over 50%) of its client base, 
i.e., if over 50% are intellectually disabled, TDIDD will license the agency; if over 50% are aged or have a mental 
health diagnosis, TDMHSAS will license the agency. The determination of an agency's majority of client base 
will be determined annually at the time of license application or renewal by cooperative agreement between 
TDMHSAS and TDIDD. Additionally changes were made to address housekeeping matters and to ensure 
compliance with current best practices in these agencies. 

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating 
promulgation of such rule or establishing guidelines relevant thereto; 

TCA § 4-3-1601 (b) provides the following as a general function of the Department: " ... set standards for, .. 
. monitor, and promote the ... provision of services and supports to meet the needs of persons with mental 
illness or serious emotional disburbance through the public and provate sectors in this state as set out in ... title 
33". Additionally, TCA § 33-1-305, gives the Department authority to adopt rules, prescribe forms and 
investigate complaints; TCA §33-2-403, grants the Departments the authority to license services and facilities 
operated for the provision of mental health services, alcohol and drug abuse prevention or treatment, for the 
provision of services for intellectual and developmental disabilities, and for personal support services; and Public 
Chapter 110 of2015 (SB319/HB288). 

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this 
rule, and whether those pE;lrsons, organizations, corporations or governmental entities urge adoption or 
rejection of this rule; 

Any agency licensed by TDMHSAS or TDIDD as a personal support services agency and any business entity 
wishing to obtain a license for personal support services from either TDMHSAS or TDIDD are most directly 
impacted by this rule. TDMHSAS and TDIDD urge adoption of this rule. The Departments have not received 
notice of any party's desire to urge rejection of this rule. 

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to 
the rule; 

No attorney general and reporter opinion was found to specifically address these rules and their proposed 
chan es. 

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures, 
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate 
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two 
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less; 

I There is no estimated fiscal impact to State or local governments due to the promulgation of these rules. 

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge 
and understanding of the rule; 
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Kurt Hippel, Director of TDMHSAS Office of Legislation and Rules; Cynthia Tyler, Director of TDMHSAS Office 
of Licensure; Alex Kin , Assistant Director of TDMHSAS Office of Licensure 

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a 
scheduled meeting of the committees; 

\ Kurt Hippel, Director of Legislation and Rules, TDMHSAS 

(H) Office address, telephone number, and email address of the agency representative or representatives who 
will explain the rule at a scheduled meeting of the committees; and 

Kurt Hippel, Director, TDMHSAS Office of Legislation and Rules, 500 Deaderick Street, 5 Floor, Andrew 
Jackson Bldg., Nashville, TN 37243; 615-532-6520; kurJ.hiQQel@tn.go~ 

Cynthia Tyler, Director, TDMHSAS Office of Licensure, 500 Deaderick Street, 5th Floor, Andrew Jackson Bldg., 
Nashville, TN 37243; 615-532-6590; C)'.nthia.t:ileL@tn.goy 

Alex King, Asst. Director, TDMHSAS Office of Licensure, 500 Deaderick Street, 5th Floor, Andrew Jackson 
Bid ., Nashville, TN 37243; 615-532-6590; alex.kin tn. ov 

(1) Any additional information relevant to the rule proposed for continuation that the committee requests. 

N/A 
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0940-05-38-.01 DEFINITIONS. 

(1) "Personal Support Services" means one (1) or more of the following services provided to a 
service recipient, as defined in 0940-05-38-.01 (2), in the individual's permanent or temporary 
residence. 

(2) 

(a) Self-care assistance with tasks such as eating, dressing, toileting, bathing, mobility, 
transfer assistance and other services and supports to maintain health and wellness; 

,'',',',', 

(b) Household assistance with tasks such as housekeeping, laundry/meal planning, meal 
preparation, shopping, bill paying, and use of telecommu~ip~fion devices; 

,._..,, ''' 

(c) Personal assistance to service recipients to access cornm1.1r:iity activiti¢i ~uch as 
transportation, social, recreational or other persoric1t_activiti~.s; and/c>f:> · 

(d) Education services. 

"Service Recipient" means an individual who: 

(a) 

(b) 

','. ,, 

Has substantial limitations in two (2):pr m~~~!fnaj6?lit{~}:~1yitiJk:b"ec::au;t of a chronic 
condition, acute episode of illness o(iqjqry, age{:physical o(othe@Jsability; 

·\:{,'.;>., ·':';::::_,, 

Receives services in either a permane~{S(t~mporarf~~~idence; and 

(c) Depends on personal s'Upport services to pe~6rfotnajo{fife activities, but does not 
require nursing level servi~~~ .. to be provided in c6niiedion with an acute episode of 
illness or injury. · ., ···· ··· 

,'.'.'' ,{::, 

(3) "Personal Support ~~Wit~s .. '1A~$frc::y'.'. ~/i'.Agericy" m~~iil a sole proprietorship (someone who 
owns an unincorp9fa'fE3d business b{himself9(:;h~ts·e1f), partnership, corporation, limited liability 
company or limiteq:li9.bility partnership:providing:personal support services. Agency includes all 
entities that~r:nplofo,r)HJbcontract wit~Jndividuals who provide personal support services to 
service/:!fiplents. : :f:\.. ;j:::) 

(4) "P~r~foh~I Support §ervic~fWc::ir_ke(:(§/:;;~worker") means a person licensed as a personal 
su't:fj;f9ij service9.:~:i:i,~ncy, or afk~hfp)Oyee or an individual subcontracted by a personal support 
servic~~?c;1genGY.=Wlio is providing\personal support services under an arrangement between a 

.. :::::~ervice'feqipf~i:ifand a per$Qr)pl support services agency. 

·{l{?::::>: '.:~'.h:i~nic ~:Ndftion" me~ii)f::ental and /or physical impairment that is expected to last 
.:/.' '1nde,: .. f'1 .. n·:. '1tely. . , ',' ',. .:.·c.;.;.:c 
~,. .... /S0 
:'.:'.>, ,· ''N ·',< ·<:::::::\·' 

' /:::::::> 

<(iJ::,.. /~cilid~ti6/i$ervicesi; means consultation provided by a registered nurse to the service recipient 
•• :,: hr primary fam,ifcaregiver concerning a chronic condition. 

(7) 

(8) 

<:\8.Rld Out to the Public" means asserting expertise and availability through advertising, public 
n'6ti$$., self-promotion, etc. 

··::::,:?·· 

"Major Life Activities" means: 

(a) Self-care; 

(b) Receptive and expressive language; 

(c) Learning; 

(d) Mobility; 
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(e) Self-direction; 

(f) Capacity for independent living; or 

(g) Economic self-sufficiency. 

(9) "Medication Assistance" means providing medication reminders and opening medication 
packaging, but does not mean giving the service recipient injections or any form of medication or 
medication administration that would only be appropriate and acceptable for persons who are 
authorized to do so by Title 63, Chapter 7. Medication assistance includes, but is not limited to, 
any of the following: 

(a) Loosening the cap on a pill bottle for oral medication; ///<· 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

',,",',' 

Opening pill reminder box if the box is filled by the servicefic:ipientof~uthorized 
representative or licensed medical personnel pradi¢ip~ withiri)qe scope of thei[ lic:ense; 

Placing medication within reach of the service recipie~t;\\ 

Holding a service recipient's hand stead)t~{h:efp tn~mwith\J~iriki,ng liquid medication; 
,:,, ··<;'.::;:::::-·,·, })\:,, "··., 

Guiding the service recipient's hancfWh.~n the in'~ividual is'~pplying eye/ear/nose drops 
and wiping the excess liquid; · · · · · · 

Helping with a nasal cannula or mask for<b)y~·~r:i. p;~:J:~:fog the machine in and turning it 
on; <::(::,. \t\. <::.· 

Applying non-prescr!ption c;t~?rn and lotions pur~~::i~d over-the-counter to external parts 
of the body .. ,: :()/((::>. ,, 

.·.-.·.·.·,·., . ,• .,.,'.•, <::::,:,·.':.:.·.::,.· •. ·,.·:,, ,<<<<<·>' .<<·:::::;>' <<<<·>>,, .<<;>>>>· 

(10) "Self-administrati9r{6fMedicatior/·rn~ans fhe~l;>ilit/df a service recipient to take prescribed or 
over-the-counter hi~~!cations witholih?$~istaricfffom another person. 

,''.'.',', ,,,,, ,, 

(11) "Written'.:,ril:;1Jiis, as:JJ:~li~Q to licenseJi~\ecords, any generally accepted format, including 
electronifor paper, usedfc#:{etaining tiu:siness or client records. 

Authority: lblt§§ 4-4-JOi:33_1_;J]t(~aA:J}J~: 33-1-309, 33-2-301, 33-2-302, 33-2-404 and 33-2-407. 

0940-05-38-.02:.APP2:@iTt0';:g;·RULES.<::. ···?)··· 
•' .. <•'<<<·'·, '. '' .. ';. ,.<',','• ,.·, 

:(1f/ . ~~l\}ipenseJ;:tfoviding:(:f,:t[b~al support services shall comply with and provide services that 
.. ::,.,, corjipJy with thef6110Winfru1es: 

·.•.·,·.· ·.······· 

·<\::'.'.'.::.: :)}#f::::,:\·p9~P}~L9940-05-02 Licensure Administration and Procedures; 

<:/f (p) Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services 

·:::~:)i\t> :::::~::9:0\5-06-03(1)-(6) Minimum Program Requirements for All Facilities-Financial 
Management of All Facilities. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404 and 33-2-407. 
I 

0940-05-38-.03 Scope of Personal Support Services Agencies. 

(1) These rules apply to all agencies or personal support services workers who 
fat-P,provide personal support services in the permanent or temporary residence of 
service recipients who meet the criteria specified in Rule 0940-05-38-.01 (2). 
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(2) The following are exempt from licensure under this chapter: 

(a) 

(b) 

(c) 

(d) 

A person who provides personal support services to only one (1) service recipient and 
who is not in a business arrangement to provide personal support services to any other 
service recipient. This exception shall not apply to an individual who holds themselves 
out to the public as being in the business of personal support services for compensation; 

A person who provides personal support services only to members of the individual's own 
family; 

A person who provides only housekeeping services to a seryic~%cipient and no other 
assistance with major life activities; 

,',', 

A person who provides only transportation services an ho. Clther assista6Ce with major life 
activities; · · . :: j/ 

(e) A person who provides services in homeless shelter~;}:. 

(f) A person who provides only delivery seryiq~s; such as dricleaning/f p6.d}rj,~dication 
delivery, or medical equipment; and .. ::: ::······ · :}·:·:·::: .... · ·<(::;c.. ·· ·· ·· 

.,/(,, .·.·.·.··· 
(g) Home care organizations licensed Ui;icler T.C.A(Jitle 68, ChiJt~/11, Part 2 as a home 

care organization. f}:. ·· 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305.,. 33-1-309, 33-2-36W~~-2-302{~}-2-404, and 33-2-407. 
' .::: •• ,, •• ''' > '<::·.'..<· 

<::•:'.,'.:-
0940-05-38-.04 APPLICATION.f.e€S 

The applicant shall submit a f<;J~:<W)~:~&::,vtth th~·-~:pplication to .mf;) Department's Office of Licensure and 
~ch initial and re1)~Wal appffCatl(:)11. for lic~h$.ure Ei.h~II be submitted with the appropriate fee or 
fees as set forth in Rule.~w:1:0··05 02.05 Licen~tJre Adnj'iniefratlon and Procedure Fees. All fees submitted 
are non refundable. '<::::•::•:> .. •:::>•,•: ·. ··::::·· 

.<<:: ·:.;-','?, {\:: 

f 1) To proviq~ p~/sonal idpggrt services, ~f :agency needs a license from either the Department of 
MentcJl::H~alth and Subsf~ilc.e Abuse ~{efvices or the Department of Intellectual and 
DeyE;!ldpmental DiscJl;>ilities\(\>. ../}:? 

(2) A~:::;:J~nc;y liceoi1:J?~~ either:bl~itf:ent may provide personal support services to individuals 
. .::::::':::w.ith phW{¢~1}f6ther disabi!iJies . 

.-:/:'.:'./' .·,:-: :.··,, '<<·":>>>' ,,:,',',',',' 

.·:{1jf··· AA}i~~ncy ~~tking a~)!)ftf~i\cense as a personal support service agency must submit a written 
:::)::/· att~$Ji3tion at tlie]im~::ofapplication acknowledging the categorization of the majority of its client 

89PW~tiq~ base, ii{d~scribed in (a) and (b) below. The written attestation shall be on a form 
..... .. .;::~$Veldp'i:iq)W.t.ti~.department to whom application for a license is made. 

', "<:::i(}' 

An agency with 50% or more of its client base being aged and/or having a diagnosis of 

'\q)> ~=~::: ~::~~ ~~~'!i'u:i;:~~:c!:~.';:;!~~i~~obtain a license from the Department of 

(b) An agency with 50% or more of its client base having a diagnosis of developmental 
disability or intellectual disability should obtain a license from the Department of 
Intellectual and Developmental Disabilities. 

(4) After July 1, 2016, any agency seeking renewal of a personal support services license need only 
make application with the department that licenses 50% or more of its client base, as described in 
sections (3)(a) and (b) above. The renewing agency shall submit with the renewal application a 
written attestation acknowledging the categorization of the majority of its client population base. 

(5) No license shall be issued until the appropriate fee or fees are submitted by the agency seeking 
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an initial or renewal license, as set forth in Rule 0940-05-02-.05. All fees submitted are non­
refundable. 

(6) The agency should submit to the licensing department a list of the counties in which they provide 
services and the address at which the agency maintains its employee and service recipient 
records. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.05 GOVERNANCE REQUIREMENTS. 

(1) The licensee shall comply with all federal, state, and local laws, ordiqah~es, rules and 
regulations. 

(2) 

(3) 

(4) 

(5) 

The licensee shall ensure that the agency is administered.c1nd operated iTJ:~ccbrdance with 
written policies and procedures including, but not limited tb;those spe¢ifjetjin Rule 094W95-38-
.06. :<:::: ..::./(." 

·::;'/:::,, , '. 

The licensee shall exercise general direction ov~(theagency and${~c1blish<p~iiQi.$$:~overning the 
operation of the agency and the welfare of service re9jpi~hts, :: . . . ::> 

:-: >, 

The licensee shall designate an individual ,i$ponsibl~\6rthe op~r~ti6NbfiRe agency. 

The licensee shall ensure that the licensed ag~~16Y:serv~s{lllyservice recipients who will not 
cause the agency to violate its IJ9ensed status based\>.pthe disti;~st licensure category. 

•,,:'.;";>>. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305;@;'J-309, 33-2-301, 33fa~?02, 33-2-404, and 33-2-407. 

0940-05-38-.06 POLICIES AND PRO.GJ;PURES. 
:::\\., 

( 1) The licensee shc:11ldfii1ntain writ;;x:~91Jci:i~B~:prq6~8:res that include the following: 

(a) A o.escription:otservices provicf~d by the licensee. The description shall include 
e6foffrnent anc{fonnination criteh~; 

,,:()}/' , ':.;);:;::-, ',', ,·,·, 

(b),::;:(fAn organiz;ational th?it:yvhiqH.}i~arly shows or describes the lines of authority; 
:·\\/:-, ./·;<:::::> ··.:~)}{)){' 

(c) ''}:Apolio~{§Hd procedure Which outlines the plan of action to be followed when the personal 
::::\::>> ::~uppqf{\vorker is a.b.sent including, but not limited to, notice to the service recipient, the 

.:::::rf}: :\;\:::::): acfio:tJt:~t sh8,:l}::tf)~k'en, and the timeframes for action; 

(d)/\ A schec1Gi;~:::9ft~es when applicable; 
··-::.:::;::::., 

<:\/.\:.·::,. :)(~){ <::)f~t~tE:lJl:lE;mt of service recipient rights as listed in 0940-05-38-.10 and the grievance 
proceicfi:i'res to be followed when a suspected violation of rights has been reported; 

A policy which ensures the confidentiality of service recipients' information and which 
includes the following provisions: 

1. The licensee's personal support services workers shall comply with applicable 
confidentiality laws and regulations; 

2. The service recipient shall not be required to make public statements which 
acknowledge gratitude to the licensee or for the licensee's services; and 

3. Identifiable photographs of service recipients shall not be used without the written 
and signed consent of the individual or the individual's legal guardian and/or 
conservator. 
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(g) 

(h) 

(i) 

U) 

(k) 

(I) 

The plans and procedures to be followed in the event of an emergency including, but not 
limited to, fire evacuation and natural disaster emergencies; 

Policy and procedures to be followed in the reporting and investigation of suspected or 
alleged abuse or neglect of a service recipient, or other critical incidents. The procedures 
shall include provisions for corrective action, if any, to be taken as a result of such 
reporting and investigation, and reporting to the Tennessee Department of Mental Health 
and Developmental Disabilities' Office of Licensure and Revie1N department's Office of 
Licensure and -te any authority as required by Jaw; 

. . . . . 

Requirement that personal support services workers comply.with>procedures for 
detection and prevention of communicable diseases accord.ibg to procedures of the 
Tennessee Department of Health; >: .. · 

Receipt and disbursement of money on behalf of servic~)~cipjent$() · 

Access by department Jicensure staff to personal ~~:J~c:\rt s~~iJ;;:;;orkers to:distuss 
investigation of any service provided under this chapter;?:::: · · · · · ·· . .• 

(!/::: :::<-.·.· '<:::()}:> ,~)'.\·,: •,•,•,•,•, 
Procedures to be followed if a worker wilfbs:prciviqi11g,medicaHon assii#ance if the 
licensee provides that service. Writter:i policy shall mihimaBy:JriClud~ the following 
elements: · .. :::::.... ··· .. ::.. · ·,:-.:.:::::{:/> 

1. Medication assistance shall be ptJviged o~:iY:~tter written authorization has been 
obtained from th.e service recipienfdfthe servic~r,ecipient's authorized 

2. 

representative\) : · · · · . . . ·. · · · 

Medicatio,ri assis;;gJ~,t~aining shall be proC;a·ed to personal support services 
workerf pr:io(toprovidi@:~ssistance,;,:1ritj training shall be documented in the 
peJ$'prjal supp6Jiije(Vice\jor~er'SJ~¢ord. 
,,:}{~?·' . <:\'.\,. '<}><:-. /:}\{' 

3. P~r~pnal support w6f~rs sh~ijH~ve procedures for collecting information about 
.{;:\. medici;l.tions taken by ·seJvice re'cipients. 

,::)))> '. ···\)>, '.?;{: 

(m) ./ ii8fi~ies to ensui~:lha.t Jicens~~fbr personal support services workers providing 
.//)fransportatl0n to seryiqe recipients meet the following requirements: 

\:}'./ .-:.:;::·"::;:;, <<.//\:))/·' 

<\((t .. /!:%ir~ehicles sha'll6fmaintained and operated in a safe manner; 
·.-.::::::::~<:~\{/ /\·. 
2:··:::)( All licen$~if6r personal support services workers providing transportation shall 

·<\{possesfijil'appropriate driver's license from the Tennessee Department of 
·<:Si:ifet{~hd documentation of such license shall be maintained in the licensee's 

recqfds; and 

vehicles used for service recipient transportation and owned by the licensee 
or personal support services worker shall be adequately covered by vehicular 
liability insurance for personal injury to occupants of the vehicle, and 
documentation of such insurance shall be maintained in the facility's records. 

(n) Policies to address use of devices such as a hoyer lift or gait belt, after training, to assist 
the service recipient in getting out of or into bed, a chair, toilet or shower but not as part 
of a therapeutic regimen. 

(o) Policies to address categorization of the majority (over fifty-percent (50%)) of the 
agency's client population base. 

(p) Policy that the agency will cooperate with the department when investigating any case of 
alleged abuse, neglect, mistreatment, misappropriation or exploitation of a service 
recipient. 
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(q) Policy that an alternate plan for staffing will be prepared in case of absence or the 
assigned personal support services worker. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.07 PERSONNEL REQUIREMENTS. 

(1) The licensee shall maintain a personnel file for each personal support services worker with the 
following information: 

(a) 

(b) 

(c) 

(d) 

(e) 

A written, signed and dated job description including the er:np16Vment requirements and 
job responsibilities for each staff position held; · · · 

Verification that the worker meets the respective f;lmploym~rit.require:ihents for each 
position held; · :><> 

Evidence of a criminal background check, as requiredbfI::Q.A'.:t:3?::f-12:92.:}/V 
',-;:::;:.;:,;,,,:,· 

Status on the Tennessee registr~~~~~yf;l ~b~~~d;:riegl~b2f~r 
-rn+&aWFOJ)Fiateo~th&property of v~lo~rable illoividuals t'tWQ§eJ~egistry") maintained by 
tho Department of Health. .. · :·". :· ·.· · 

Evidence that tho worker's status on thlTe:o.r;ioss;J)egistry of persons who have 
abused, neglected or m.i.~appropriated tho pfqpf;lrty of li\J)rif;lrable individuals ("Abuse 
Registry") maintained by)hf;l Department of Hei:Jit.h1 has been checked pursuant to T.C.A. 
§68-11-1004(b). No empf6fo!;l. or volunteer who l(Jii;t_ed on the Abuse Registry may be 
hired or otherwise. pf;lrmittedtq]:R,rovider services; ::: 

Evidence ottHi(t;fJ~:M:$tatu~.:bkttie state'.f~~~ual offender registry. No individual or 
volunteer:Wh6' is listed onth~:state<i:i~xual:offender registry may be hired or otherwise 
permittetft()provide services{:!\ -::::.: :·/ 

(f) Ih~:\0orker'i:8lte,of birth; . ;:::: 

(g) ::t\lii'.~nual P- pe(for~l~~·e:eva.l!J~fj~h· reports evaluating, at a minimum, the ability of personal 
\/t. support sef.vfoes work~r~U~f pfovide daily supports to service recipients; aflG 

·<:::()t:wor:(W/~~tice thaJ:.QU~;:;~:s the general relationship between an agency and the 
pet~9):i:al support~~Mces worker that includes the following: 

·,;:}::::::. , .. //:r,.·· 
<::;r:hf;l:~t~ths of the personal support services agency as an employer or contractor 

of services; 

responsibility of the personal support services agency for the payment of the 
personal support services worker's wages, taxes, social security, workers 
compensation and unemployment compensation payments, and overtime pay for 
hours worked in excess of forty (40) hours in a week; and 

3. Duties, responsibilities, obligations and legal liabilities of the agency and the 
service recipient including, but not limited to, insurance and personnel 
management. 

(i) The personal support service worker's work history containing a continuous description of 
activities over the past five (5) years; and 

U) Personal references from at least three (3) individuals, one of whom shall have known 
the personal support service worker/applicant for at least five (5) years. 
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(2) The licensee shall have written personnel policies. The personnel policies shall, at a minimum 
address the following: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

That all A-11---P--personal support services workers shall be eighteen (18) years of age or 
older; 

That all A!l-Ppersonal support services workers shall practice infection control procedures 
and standard precautions that will protect the service recipient from infectious diseases; 

That all All-Ppersonal support services workers shall submit to.a criminal background 
check every two (2) years or within ten (10) days of employmer:itor within ten (10) days of 
a change of responsibilities that includes direct contact withb(direct responsibility for 
service recipients, as required by T.C.A. § 33-2-1202; :: 

That evidence of the ~status of every personal support ~Jr;lces w<>rk~f~n the 
Tennessee registry of persons who have abused, h~glected Qr rnJ5,appropriated·tb.e 
property of vulnerable individuals ("Abuse Registry")'ri"iair:itained .byJhe Depc1rtri\eht of 
Health shall be checked annually and prior to direct corita9t with serv.ic;e r~91p(ents. No 
employee or volunteer who is listed on t.h~:A:b.use Registry'niay be hif~qJ)(otherwise 
permitted to provider services; · <:-:<:::::- :::'"'-:>:,.. :::. .... ·.· · 

That evidence of the status of eve;§:fiperso~1}tup;~:~::;;~lteis\ybrker on the 
Tennessee Sexual Offender Registry sbalLbe check~d annually and prior to direct 
contact with service recipients; \/:>. <::\::. 

'\\\ ... 
That the P. personal su~~\>r:t services worker\h~II dem~riitrate the following prior to 
providing personal support:~ervices: . ', , .. 

1. 

2. 
. <::,-, 

LangLJ!:lg~)f~mB::~UffidEinh9 read and, llhqerstand instructions; prepare and 
m.;1i@~iri' written}~p9rts and.::cecordB;J:/ 
.<<;::::::::-··' ':;;:::::::,,,,, . ''.'.~))\,-:::{:/,:::, 
'Language skills suffiti~nt to cblnrnimicate with the service recipient; and 

'<:>' >. '<< >> '., 
','.'<">> • 

3;{)) D0cuh1~i.}ted training spEfdfic to meeting individual service recipient needs in the 
area ofself:':9are, hou.sehold management and community living, and 

.;:Ji}/ m~tb.odo1osfi~~Jor .. s~&i6e delivery. 

(g;:::/\\;Jhat Rptri:~al sup;:Ji;:~·;ces workers shall have access to consultation for any of the 
.<:::::::;:, <:ie.tvJQei.provided 1.1n.d.er this chapter. Consultation may include providing the personal 

::::::?/:::::fh:>:\ si:i'ppgr;t service 1«¢tfe~r access to or consultation with a registered nurse, other agency 
.::::::::::/ '{\ staffof::tb~ prim~(f family caregiver to assist the staff in providing personal support 

,,::}@?.. )/ service~{itJ~\>:, 
<:;~/{\. ,','/.' 

·::::;:::\. :(h)'. :}(J:h:atthE! personal support service worker shall neither borrow, receive nor take funds or 
·-:::::}::::(}:> othiiiYp~rsonal property from the service recipient. 

(3) 

(4) 

·\rh~ licensee shall have proof of liability insurance coverage for the agency, workers and others 
w~~iprovide personal support services. 

'<·.:(·:.· 

The licensee shall maintain a current roster of all personal support workers at all times including 
workers kept on an on-call or back-up basis. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.08. STANDARDIZED TRAINING AND CONTINUING EDUCATION REQUIREMENTS. 

(1) The licensee shall ensure and document that: 

(a) Individuals who provide personal support services demonstrate basic 
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(b) 

(c) 

competency in the following skill/knowledge areas within the first 30 days of 
emt}loyment/coffifaBt prior to beginning work with service recipients: 

1. Observing, reporting and documenting changes in service recipient's 
daily living skills; 

2. Abuse, neglect, exploitation, detection, reporting and prevention; 

3. Service recipient rights; 

4. Universal health precautions, including infection co~trp\J 

5. 

6. 

How to assist service recipients with personal hygierie; 

<;'::;'.;: :,. 

Service recipient safety; and ,.,,,',','' 

,,,-,',',',' 
',',',',',' 

,'/,' 

7. Procedures to be followed in the event of ari>~rnergen'cYordisaster th~f} 
at least includes emergency transportation, enie(gemcy rh@ical care:~nd 
staff coverage in such events; , {\::-:. ·-::;,:\. · 

Individuals who provide medication ~~sist~m;~:;:r~,6~1Wid6cL1!:~rit$cl training in 
medication assistance performed by'/Q[::,Under fh~,general SUpefyJsion of, a 
registered nurse and consistent with T:GA. § 53.::7/102; 

Individuals who provide,personal supportijJ&lc~s ;~Jit,~..training on job related 
topics at least annually\~g~ ·.:>}\:-.. · 

',''.",',' 

(d) Documented trai11iJ1g specificJqmeeting individual service recipient needs in the 
areas of self-o.i;i{e}:fo:SiJ$~hold 'rrf~i'nagement anth::;ommunity living, and 
methodol_Jgi,~:Rir 'ser/ldi(d~Hveff\;,:::, ./::(:::::· 

Authority: T.C.A §§ 4-4-103, 33'.:\Ll)fa?, 33-1-305, 33i\~$P9, il,i;1B;1:-, 33-2-302, 33-2-404, and 33-2-407. 
-','\\:\,, , .. '·.;::, ',' 

0940-05-38-.09 SERVICE:R'ECIPIENT RECORD REQUIREMENTS. "·> ',',',' ·.'."/, .'.', ·>'-'s'.' 

( 1) 
,-:-:>>:<<-' >·::::::::::.. ()}' 

The I.IG~fisee shall .ensure tfi~teF1ch:serVfce recipient's record includes at least the following 
inf8tihation: ..::::::{: . '\}::}?-

, . ,',','. . .• ·.· •. ·.:.·.:_:_-_.:•.~.: .. :.:~;?' . '' . '·\)\~.. . :,_;{:? 

·-N~m~/~ddress, telephone number, gender, and date of birth; 

D:w:6hiervic.e4J)g:it:ent; 

·:~tr~~t::nd telephone number of an emergency contact person; 

agreement when applicable. If the licensee charges fees for personal support 
services, a written agreement dated and signed by the service recipient or the service 
recipient's legal representative (conservator, parent, guardian or legal custodian) or 
person paying for services prior to the provision of services. The written agreement shall 
include at least the following information: 

1. The fee or fees to be paid by the service recipient; 

2. The services covered by such fees; and 

3. Any additional charges for services not covered by the basic service fee. 

(e) Written acknowledgement that the service recipient or service recipient's legal 
representative (conservator, parent, guardian or legal custodian) has been informed of 
the service recipient's rights and responsibilities and the agency's general rules affecting 
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the service recipients; 

(f) A written service plan based on a needs assessment which indicates type, frequency, 
duration, and amount of personal support services te--oo provided to assist the service 
recipient in performing major life duties. 

(g) Consent for services by the service recipient or service recipient's legal representative 
(conservator, parent, guardian, or legal custodian), surrogate decision maker under 
T.C.A. § 33-3-219 or attorney-in-fact under a durable power of attorney for health care, 
when applicable; 

(h) If applicable, address, phone number or e-mail address tor,e~bh the service recipient's 
legal representative (conservator, parent, guardian or legafcustodian) or:surrogate 
decision maker under T.C.A. § 33-3-219 or attorney-in:.::f~wt under a clu~able power of 
attorney for health care; · · · · · · · · · · · 

(i) Documentation of party responsible for payment of ~~0'i9es; 

U) 

(k) 

(I) 

(m) 

(n) 

(o) 

A record of services actually delivered with dates. and times d?cumented; 

Documentation of medical problen:is;-:illne~~i~ and>treatmeht;::i¢cidents, seizures, 
adverse incidents and follow-up, whiiftl)e serv'ic~ recipienfrecJfves'services; 

,,',',''. 

,',','-',',>, >>>>>-

Documentation of all funds received and di~bwsed oh.t>ehalf of the service recipient; 

An alternate pla~ for sta~ing in case of abse'~h~'.otthe:J!)~onal support services worker; 

Written authorizat.i91') by thl~~ryice recipient or th~>i~rvice recipient's authorized 
representativejft@ia?:l1::1o.cy ifpfc;,-'(iding meqis~tion assistance; 

Written tj9bDM~ntation<t:~i~\h~ s:jiB~ rncf/J)[~~ has evaluated the quality of personal 
support sijfyJc;;es provided afl~~~t sem@ffriually. Each agency shall develop an 
evaJyi:3tion foffi:i:Jor the servicef~pipienfor legal representative of the service recipient, to 
fi!l:out and sigri)o.:acknowledge:this requirement has occurred; 

(Pt:(iiJ~(:~ritten c.qr:isu~~?6~tjpep~tifk;~g general service responsibilities as well as general 
:,:\{\ notificatip_b:of the agei'nqftt.esponsibilities as an employer or contractor provided to 

· :}:~ervic;;e::f.edpients before:beginning service, which shall include, at a minimum the duties, 
···,:i§:~p9f)'iibiiities, obl,ig9tions and legal liabilities of the personal support services agency; 
thifp~rsonal supJ;ioi:f:services worker; and the service recipient. The description shall 
cleafty)et forth:the'service recipient's responsibility, if any, for the following: 

', ··::>-:.:,,. _,,./::,:,:::·· 

D~S,)6 day supervision of the personal support services worker; 

duties to the personal support services worker; 

Hiring, firing and discipline of the personal support services worker; 

Provision of equipment or materials for use by the personal support services 
worker; 

5. Performing a criminal background check on the personal support services 
worker; 

6. Checking the personal support services worker's references; and 

7. Ensuring credentials and appropriate licensure/certification of a personal support 
services worker; and 
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(q) Copy of legal document granting another individual or corporation authority to act as the 
service recipient's legal representative/conservator/power of attorney/durable power of 
attorney for health care/mental health care. 

Authority: T.C.A. §§ 4-4-103, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

0940-05-38-.10 SERVICE RECIPIENT RIGHTS. 

(1) The following rights shall be afforded to all individuals receiving personal support services from 
the licensee: 

Authority: T.C.A. 

(a) Service recipients have the right to be fully informed befofE3:tt,e initiation of services about 
their rights and responsibilities and about any limitation orf.these rights imposed by the 
rules of the licensee. The licensee shall ensure that theseryice recipi@t.is given oral 
and/or written rights information that includes at lea~t the.'follqwing:/: 

1. A statement of the specific rights guaranteed the servi&eJElcipient by:.tf{tfe rules 
and applicable state laws; ::... .:. 

... ' ::>::::/{> 
2. A description of the licensee's griey~6_c:~l)rpceclurei;\ 

3. 

4. 

A listing of available advo2iby servicJ~)md 
-.:>>.-:,, '•' ,.,:.~:,, 

A copy of all agency rules and re~:uJc:1tions ptf(in.ent to the service recipient. The 
information shaJl. be presented in a·m:cinner tlla@rpmoted understanding by the 
service recipienfqf.his or her rights, an~Jh.e individual shall be given an 
opportunity to astq·~(;)stions about the irif9(1)1ation. If the service recipient is 
unable to understand the information at the<fH11e of admission to service but later 
becop:1~f~.6iW9.clo s6{fh.e informatic;io)hall be presented to the service recipient 
atJ@ttime. ifthe ~Elrvice}~~ipientJ(llkely to continue indefinitely to be unable to 

.Yfi9erstand the infcirfu.;3tioni th~Jic;¢nsee shall promptly attempt to provide the 
'foi:jyired information'tqi9 guardi@or other appropriate person or an agency 

..... resp9r.~ible for protecUrjg the service recipients' rights. 
;:;:::}? :>::,:>, 

(b) .-:::::$Jkice recipienKh~ve the rigt)t to voice grievances to the licensee and to outside 
.{{:::>representatiyes offheir:..choioe:With freedom from restraint, interference, coercion, 

·>\\\. discrimig1;3ifdr\ or rep'H~~J/// .. 

·-:\>1}r,,J¢~/:f;:~ipients hcNe~~:~··right to be treated with consideration, respect and full 
recdlfoJtion of the.i(~/gnity, and individuality; 

"·<::(~)::::, ,,/.)}:;::::·· 
Service+ecjpi~ills have the right to be protected by the licensee from neglect, .from 

verbal, and emotional abuse (including corporal punishment), and from all forms 
· and/or exploitation; and 

Service recipient have the right to be assisted by the licensee in the exercise of their civil 
rights. 

03, 33-1-302, 33-1-305, 33-1-309, 33-2-301, 33-2-302, 33-2-404, and 33-2-407. 

Repeals 

Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services Agencies is repealed in its 
entirety. 

Authority: T.C.A. §§ 4-4-103; 4-5-202 and 204; §§ 33-1-302, 305 and 309; §§ 33-2-301 and 302; and§§ 33-2-
403, 404, 407, and 409. 
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows: 

Board Member Aye No Abstain Absent Signature 
(if required) 

I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted 
by the Tennessee Department of Mental Health and Substance Abuse Services (board/commission/ other 
authority) on (mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222. 

I further certify the following: 

Notice of Rulemaking Hearing filed with the Department of State on: 

Rulemaking Hearing(s) Conducted on: (add more dates). 

Date: 

Signature: 

Name of Officer: E. Dougl~s Var~~y) , 

Title of Officer: Commiss;~}Jt: 

<::}>: .. 
Subscribed and sworn to tiJt~ite me on: 

'<·>.;:<:-. ------------------

.{:(NBtiWRtttip ~it:g~tHr~: -~·~)~\· _____________ _ 
<l?_i:.~.: .. :.:,y.: ... commissio~::~?rtes.bri\J-'"'j .... :\_:?_":'· _______________ _ 

' <:::,::::·, 

All rulemaking hearing,Jyi.ii°·provided.tdl8~rE3in have 1:i.l'.J'.A examined by the Attorney General and Reporter of the 
State of Tennessee.,~nware approv~,d as fo<Wgality .P9:t~uant to the provisions of the Administrative Procedures 
Act, Tennessee Cciq~(Annotated,.;$i{ie 4, Chap,tec~ff/ 

·-:::::)1, . :Jf@F·· ·-::::::;;y:::.· 
•::::::)J\f :( 

-',·\}\:> ·f: 

··:::?/::;:;:;::f{i?;:> Herbert H. Slatery Ill 
Attorney General and Reporter 

Date 

Filed with the Department of State on: ______________ _ 

Effective on: 
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---------------

Tre Hargett 
Secretary of State 
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Public Hearing Comments 

One copy of a document containing responses to comments made at the public hearing must accompany the 
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments, 
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no 
comments are received at the public hearing, the agency need only draft a memorandum stating such and include 
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not 
acceptable. 

TDMHSAS Responses to Comments about . \ .. 
Rules Chapter 0940-05-38 Minimum Program Requirements for Personal Support Services Agencies 

Facilities made prior to, during, or after the : · · · 
Rulemaking Hearing Held on October 27, 2019) 

TENNESSEE ASSOCIATION FOR HOME CARE 

The Tennessee Association for Home Care (TAHC) represents per~bhal suppbt(~ervice agencfe( home 
health agencies and hospice organizations statewide. I am Gayla Sasser, ExecU@e Direct9faf9r TAH.0 and thank 
you for the opportunity to provide comments on the proposed rulfchangE:ls affecHng;pt;irson·a1 s:upp9rt service 
agencies today. The TAHC recommends the following changes: · .::\. 

'',',',' 

0940-05-38-.06 Policies & Procedures 
. ','<<<< >.<<<· 

.. , 
·'/}.:>: .. 

(k) Access by department licensure staff to personal support servic~:worker~)p piscuss investigation of any 
service provided under this chapter. . . . <>\>:. ·\::: . 
There is general concern that workers may be a~ke.d to interrupt service#9 another client by department 
licensure staff to discuss an investigation. We w6uld/Elspectfully ask thafli¢~nsure staff be mindful of the 
schedules set by TennCare/MCOs in providing servicie}>and be reasonable in such requests. We would request 
that the word "Reasonable" be inserte,c;l:pefore'.'.Accessl!::ji,:this sentence::. 

_;:{t:::;::. '.' ' .. '·.:./{;-:'·>, . ',\',',' ,:</.:·< , ·,• 

0940-05-38-.1 O Service g~ql~i~nt Right~·: :j;c · · · . .{}) 
.. ., '\\(.\·· 

. '-.'.\/\. '<::{\ •,',' '.)' 
(d) Service recipients haveJt,~ rights:t<:>J>e protected byJb.e licensee from neglect, mistreatment, from physical, 
verbal and emotional abuse'(includin~:(corporal punishment), and from all forms of misappropriation and/or 
exploitation. .-ft:> ·-:::::{>.. :\:/ 

The wordfiirii
1lf :~atment>~Aa 'mis~;:s}i~ri~fliitare added to this statement and unless defined could be 

grossly misunderstoo'd:9y agEl.QSi~s or licensure staff. With the emphasis on elder abuse in the last state 
legislative se&~iQJJ, we beli$.V~Jliere are sufficient definitions to protect our frail elderly. Therefore, we would 
respectfuJly}eqtfo~}J)lat th~S~:pndefined .. y;itl{ds be removed from this section. 

{)::fb~HSA;<J:~spon~~:\fh~::Pli~~ment recognizes TAHC's concern that PSSA staff not interrupt 
the pYciy:j~ion of .. $~r:YiG~~ by a c~·r~giver during the course of an investigation. The Department is charged 
by stati.ifij:ffCA:§§:j3~i~4~~(b) ctnd 33-2-416) with investigating complaints against a licensed agency, 
which incl4:d~~'.complaints>,fgainst a PSSA agency's staff member. The Department will remind Licensure 
staff to make)h~ir best effort to avoid interfering with the caregiver's provision of services while 
conducting an>irj'y~stigation. The Department will remove the word mistreatment from the proposed rule 
but will retain the\V9fd misappropriation and/or. The word misappropriation is defined in TCA §68-11-
1002(3) (Abuse Registry), as well as in TCA §33-2-402(8). These are the definitions used by the 
Department for investigative purposes. 

SENIOR SOLUTIONS HOME CARE 

Ability to use electronic verifications from telephone and tablets (Choices). 

I think I speak for the association that we would like Electronic Visit Verification (EW) reports to be our clients' 
record of service. If the provider does not have an EW system, which records call ins and call outs with task 
performed, then paper time sheets need to be kept. 
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Now with Amerigroup, United Health Care, and BCBS all using tablets in clients' homes, which requires 
task to be documented, it would eliminate the duplication of paper time sheets. 

On non-choices clients it would be rather the provider has/uses an EW system that captures the phone 
number, time in, time out and task performed if paper time sheets are still required. 

TDMHSAS Response: The Depa1ment will amend Rule 0940-05-38-.01, Definitions, to add a new 
section which will read as follows: "(11) "Written" means, as applied to licensee's records, a generally 
accepted format, including electronic or paper, used for retaining business or client records." Adding this 
subsection will clarify that records may be kept in hard or electronic format. 

GRISWOLD HOME CARE NASHVILLE 
., ''"' '" 

Per our discussion this morning at the PSSA Rules Hearing, we respedfuilyrequestjh~f6Jlowing 
changes/additions in bold: · · ·· · 

,'.',' 

0940-05-38-.04 Application <{.. . .,::::: 
(1) To provide and/or refer personal support services, an agency needs a liceriiiffrom eH@tJhe Qepi:irtment of 
Mental Health and Substance Abuse Services or the Department):if 1.ntellectual and:Qevelopn:,ept~I Disabilities. 
(2) An agency licensed by either Department may provide or refef:p~fsoOal ~upport·sefy,ices fo)ndividuals with 
physical or other disabilities. . . . . . · · · ·.· .... · ·.· · · · · · · · · .:>>)) : . 
(6) The agency should submit to the licensing department a Jli;Jqf the cb\Jnties in whichthey:provide or refer 
services and the address at which the agency maintains its empl9y.~e/cohtrac:tor and service recipient records. 

·.·.·.:::::;::::-. .·.·.~·:{;::, 

We appreciate your time and consideratipn regarding our rJ:qt~s..ts an&[qok forward to the final PSSA 
Rules publication. < ::\.. ·. \{\.. ' 

TDMHSAS Response: The Departme~;:u~:~lc! refer to the de;{~~iibn of "Personal Support Service 
Agency" found in 0940-05-38-.01(3)(:Wfofr:~ir'l,~ti.e d~fi~iJion includ.~~>~11 entities that employ or subcontract 
with individuals who provide pe~sonal"supporfservice~Jo seryice:iecipients." The Department believes 
that an agency that subcontrac:tfw'i'th individu~1~:i~ the ~ltn.e.::~~·irn agency that refers individuals for a 
fee and/or maintains records oW:.~~rvice recipient~l11d suh~{9ntracted staff. An agency that provides only 
employment placement or:referraU~:.exempt from li<;ensing by this Department. See, TCA § 33-2-403(7). 

FtRsT TENNEssEE HuMit::·REso~;~&tAGENcv ./!}{ 
,·>>>>>/ .;::-,, '<)~)~:,, ,,:::,::::;:::>' 

I have jusd~~~j~ed the p.r.9·p:bsed ruJt~h~lj~f~~ for Personal Support Services. I am greatly concerned 
that some of the rules:ijtwritter:{afe changing tn·e:ehtire foundation of what I have come to know as "homemaker 
services". The::exp~msiohiof:qµi:liification, specifically under 0940-05-38-.07(2)(9) Personnel Requirements, leads 
me to qu~~tiofrwh~Us the}ol~:Pf home he~.ififagencies and TennCare Choices program. New rules already 
implern~hfo·cl by tlie(b,epartmiiih(qf HumM::Services, under the Social Services Block Grant, have added an 
inten~Wlhurden to.:ixpand pap~®.or1</specifica11y in the area of risk assessments and plan of care. 

'? ',",' ', '),',',', ·-:::;:::::::::.<·' 
'<:~/.'.\, ,<:::::::::" .. ·.·.· ,.-:,:•.' 

'<Wb,ere.c;f8~fffi~io~pqr:tm~nt of Mental Health and Substances Abuse provide agencies with funding? 
Most age'fi~ii3s;fhat are confritt~d under the Social Service Block Grant are already having to solicit for local 
matching fundiH.o maintain the level of funding through SSBG. Our agency solicits from 5 different local United 
Way organizatfo6)1;1JJ of which have multiple expectations of time investment from the "partner" agency. How 
would non-profits/~:p~c;;ializing in "social services" be financially able to retain the salary or wages of an RN to 
provide "consultatioh\>' 

More and more of the type of clients that are being referred to "homemaker" services are requiring greater 
levels of personal care. Again, are we allowing, even support, Medicare and Medicaid to go unchallenged with 
what should be their roles. When AARP lobbied so hard for home and community programs, then turned around 
and entered into an insurance underwriting with United Healthcare, was it already conceived that Medicaid funds 
who be transferred to the large insurance companies, only to expand denial of services, by making the levels of 
care requires higher year after year. Take a look at the long-term care population ten years prior to the same 
group today, look at the pre-admission treatment assessment process for "Choices", the same criteria not only 
defines the criteria for nursing home, but also translates that same criteria to home and community based 
services. 
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Somewhere in the system, there has to be a measure that weights on the side of the individual. An 
advocate, a Ombudsman, not paid by the State that may have fear for job, and truly stand up. AARP isn't 
interested, "they" essentially got what "they" wanted and if the blinders where removed much more. But, what did 
the individual receive, Jess options, less choices, less control! If it were not for the few remaining "social services" 
organization, living from season to season, budget year to budget year, many folks would fade back into the 
shadows. 

Without funding, the expectation that "social service" agency be pushed into the arena to provide higher 
levels of personal care is an unreasonable request and adds a financial burden that ha~:n() funding source 
options. What would be next, Adult Protective Workers must now have RN training. · · · · 

TDMHSAS Response: The Department would refer the author of tl'l(question to ,thE;1 definitions of 
"Personal Support Services", "Personal Support Services Agency", and ''Per5,on Suppc,rt:Services 
Worker". The services envisioned by this rule are not home health seryices/w,hich c1r~ p'rovided by 
professionally licensed staff working in an agency/facility of the type Hcerised· by t~e/:f ennessee,{ 
Department of Health (see T.C.A. § 68-11-201 et. seq. for more informati(inJ( Theref<>:r~ the comments 
submitted by First Tennessee Human Resource Agency, as they pertain to t~e licens:µre of .~:h9llle health 
agency, do not apply to these rules. The Department does nqtp(qv.ide funding)c:>r personalXupport 
services agencies. The Department would refer the author fol~(CijpiJ;.e5,,P_rogr~m .· ·· 
(http://www.tn.gov/tenncare/topic/choices) or TennCar.E({http://www.fri:govitenncare)Jor answers to the 
remaining questions. ,;·: ·<::::::::::, · :::::/' 

'))'.\,. 
ADVANCECARE HEALTH SERVICES, LLC 

'<:::::_. ',·\((:::::. 
From my understanding, since our com·p:~·ny has a license from{p~partrnerit of Intellectual and 

Developmental Disabilities, then we do no need a seip.i:lrate PSSA licens'e~?:}>:-. 

TDMHSAS Response: If thEt.~tfo'.nt:fh~s ·~\1/t~n~e from th.~:l:)e;:::~ment of Intellectual and 
Developmental Disabilities to prQyJae··perscfoa,[$Uppo'rf~ervices:a.nd the majority of that agency's clients 
have a diagnosis of intellectu.Jtq{developmentafausabillfi:e$;:i@' agency does not also need a license 
from the Department of MentafH~alth and Subst~~~e AbusfS~rvices. An agency providing personal 
support services with a o(if$ clients being:a,ged or with a mental health diagnosis should be 
licensed by the Merit~fHealth and Sl)Qstance Abuse Services. See Rule 0940-05-38-.04(1)-
(4). '':\\:. ,' )( 

/·'.-. .,<:if//' 
'·\\\)()·' 
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Regulatory Flexibility Addendum 
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A. 
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule 
affects small businesses. 

The Departments believe these rules will have a positive impact on small businesses by eliminating the 
need for duplicate licensing and supporting their use of electronic records, thereby reducing agency 
expenses. The rules support a small business's hiring practices and provide protection to their clients by 
clarifying that no one listed on the Tennessee Department of Health's Abuse Registry or the Tennessee 
Sex Offender Registry can provide personal support services. The rules remove.Mhclear terminology and 
address the current way small businesses provide personal support services i11Jennessee. 

SS-7039 (November 2014) 16 RDA 1693 



Impact on Local Governments 

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple 
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether 
the rule or regulation may have a projected impact on local governments." (See Public Chapter Number 1070 
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly) 

These rules do not have a projected impact on local governments. 
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Additional Information Required by Joint Government Operations Committee 

All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1 ). 

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by 
such rule; 

Legislation passed during the recent session of the General Assembly and enacted as Public Chapter 
110 of 2015 (SB319/H8288) revised portions of T.C.A. § 33-2-403 to address licensing issues relative to 
Personal Support Services Agencies (PSSAs). Statutory changes necessiated.changes to Tennessee 
Administrative Rule Chapter 0940-05-38, Minimum Program Requirements for PSSAs. These rules now 
clarify that an agency can provide PSSA services whether licensed by TDM!iSP.S or TDIDD. From which 
department-TDMHSAS or TDIDD-the agency obtains a license is deterrrii~~d by the .clia.ijnosis of the 
majority (over 50%) of its client base, i.e., if over 50% are intellectually disal)led, TDIDPWill license the 
agency; if over 50% are aged or have a mental health diagnosis, TDMtf.SAS WillJicen:Se:the agency. The 
determination of an agency's majority of client base will be determlii~cl. annuaily)fthe time of:li<;ense 
application or renewal by cooperative agreement between TDMHSAS ahdJDIDD):AdditionalJf~hanges 
were made to address housekeeping matters and to ensure compliance with currellt>bestpractices in 
these agencies. · · · ·. 

(8) A citation to and brief description of any federal law or regulation 6r\1oy state iEiv./6rfegulation mandating 
promulgation of such rule or establishing guidelines relevaqtthereto; 

TCA § 4-3-1601(b) provides the following as a general functionofJtle Depaiin:ient: " ... set standards 
for, ... monitor, and promote the ... provisioi{of services and supports to meet the needs of persons 
with mental illness or serious emotional disburb~11ce through the publi(; and provate sectors in this 
state as set out in ... title 33". Additio.11aHy, TCA§)~:1-305, gives .the"Department authority to adopt 
rules, prescribe forms and investigc\l~.~on'.lpliilints; TPA.§33-2-40~; grants the Departments the authority 
to license services and facilities.,9p#fated fof~he:provi~Jt:>11 of mental health services, alcohol and drug 
abuse prevention or treatmenkf pf the provision'qf,~ervfo~sJ§rintellectual and developmental 
disabilities, and for personal supp9rt services; arfd:Public Chapter 110 of 2015 (SB319/HB288) . 

(C) 

. -::::::,, ',\}),, ·?:',' 

Identification of persqll( organiiMions, corporatidi-i~ or governmental entities most directly affected by this 
rule, and whethElr:@Ose persons, org~pizations,,cofporations or governmental entities urge adoption or 
rejection of th,ifrule; ::··:• :,, ' '' ,. '' 

·\:~\\(:if:··· 
Any agency licensed ~Y:J'Dl\l!.fl.SAS or TDIDD as>a personal support services agency and any business 
entity wish.i'19t<>:<>btain<~<ti~ense for peri;;.c;>nal support services from either TDMHSAS or TDIDD are 
most dire,ctifimp:~:oted b'y%Js rule. TP!V!!-iSAS and TDIDD urge adoption of this rule. The Departments 
have ni>(feceived•notice ofall :• art is'.desire to ur e re·ection of this rule. 

(D): •\J~1:1tificaticn:(~f;:iny qpinions 6fthe attorney general and reporter or any judicial ruling that directly relates to 
the fOI~;. :\}•:::,·::,: •{t ::••: · 

No attorney g~neral and reporter opinion was found to specifically address these rules and their 
osed cha ii ··~s .. 

(E) An estimate offfie probable increase or decrease in state and local government revenues and expenditures, 
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate 
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two 
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less; 

There is no estimated fiscal impact to State or local governments due to the promulgation of these 
rules. 
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(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge 
and understanding of the rule; 

Kurt Hippel, Director of TDMHSAS Office of Legislation and Rules; Cynthia Tyler, Director of TDMHSAS 
Office of Licensure; Alex Kin , Assistant Director of TDMHSAS Office of Licensure 

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a 
scheduled meeting of the committees; 

I Kurt Hippel, Director of Legislation and Rules, TDMHSAS 

(H) Office address, telephone number, and email address of the agency represeritJhJ~ or representatives who 
will explain the rule at a scheduled meeting of the committees; and .·.·.·•·•·• • · · · 

',\)\., 
Kurt Hippel, Director, TDMHSAS Office of Legislation and Rules, 50Q peaderi¢!<:Streef/51h Floor, 
Andrew Jackson Bldg., Nashville, TN 37243; 615-532-6520; kurt.hippel~~2:gov:::t::::;:;/ <(:@:::: 

Cynthia Tyler, Director, TDMHSAS Office of Licensure, 500 Deaderick StrJkt/$1~ Fl~c}KAndr¢~~.iJ,~kson 
Bldg., Nashville, TN 37243; 615-532-6590; cynthia.tyler@tn.gbV:>;::.: · · · · \:}:::fo/ 

<::::::::'\-'' •,<,'',,• 

Alex King, Asst. Director, TDMHSAS Office of Licensure/~00 Dea(:leJickStreet;~t~j::j99r, Andrew 
Jackson Bid ., Nashville, TN 37243; 615-532-6590; alex:idh tn. 6Sf:::. · <·:::::::::.:::::: 

(I) Any additional information relevant to the rule proposed forl8htinuati~hf111=1.t the committee requests. 
<<<::::::,, '<:::>>\, 

N/A 

SS-7039 (November 2014) 19 RDA 1693 



Cody Ryan York 
Director of Publications 

Kurt Rippel 
Office of Licensure 

Tennessee Secretary of State 

Tre Hargett 

Publications Division 

312 Rosa L. Parks Avenue, 81h Floor 

Nashville, Tennessee 37243-1102 

May 19, 2016 

Tennessee Department of Mental Health and Substance Abuse Services 
Andrew Jackson Building 
5th Floor 
500 Deaderick Street 
Nashville, TN 37243 

Dear Mr. Rippel, 

615-253-4564 
Cody.York@tn.gov 

Per your phone conversation with our staff on May 18, 2016, we have corrected Rule 0940-
05-38-.03, paragraph (2), subparagraph (d) to read: "A person who provides only transportation 
services an!! no other assistance with major life activities." We have also corrected Rule 0940-
05-38-.10, paragraph (1), subparagraph (e) to read: "Service recipient~ have the right to be 
assisted by the licensee in the exercise of their civil rights." If you should have questions, please 
feel free to contact me at (615) 741-2650. 

Cody Ryan York 
Director of Publications 

sos.tu.gov 
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