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0780-01-46
Permissible Methods of Holding Securities and Securities to be Deposited with the Department of Commerce and
Insurance
Amendment

Chapter 0780-01-46 Permissible Methods of Holding Securities and Securities to be Deposited with the
Department of Commerce and Insurance is amended by deleting the current language of the Chapter in its
entirety and replacing it with the language below:
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0780-01-46
Regulations on Custodial Agreements and the Use of Clearing Corporations

Table of Contents

0780-01-46-.01 Definitions
0780-01-46-.02 Custody Agreement; Requirements
0780-01-46-.03 Deposit with Affiliates; Requirements

Appendix A
Appendix B
Appendix C

Form A Custodian Affidavit
Form B Custodian Affidavit
Form C Custodian Affidavit

Rule 0780-01-46-.01 Definitions

When used in this Chapter, the term:

(1)

(2)

3)

“Agent” means a national bank, state bank, federal home loan bank, trust company or
broker/dealer that maintains an account in its name in a clearing corporation or that is a member
of the Federal Reserve System and through which a custodian participates in a clearing
corporation, including the Treasury/Reserve Automated Debt Entry Securities System (TRADES)
or Treasury Direct systems, except that with respect to securities issued by institutions organized
or existing under the laws of a foreign country or securities used to meet the deposit requirements
pursuant to the laws of a foreign country as a condition of doing business therein, “agent” may
include a corporation that is organized or existing under the laws of a foreign country and that is
legally qualified under those laws to accept custody of securities. ‘

“Clearing corporation” means a clearing corporation as defined in Section 8-102(a)(5) of the
Uniform Commercial Code, as adopted by the National Conference of Commissioners on Uniform
State Laws and the American Law Institute, as amended from time to time, that is organized for
the purpose of effecting transactions in securities by computerized book-entry, except that with
respect to securities issued by institutions organized or existing under the laws of a foreign
country or securities used to meet the deposit requirements pursuant to the laws of a foreign
country as a condition of doing business therein, “clearing corporation” may include a corporation
that is organized or existing under the laws of a foreign country and which is legally qualified
under those laws to effect transactions in securities by computerized book-entry. Clearing
corporation also includes “Treasury/Reserve Automated Debt Entry Securities System” and
“Treasury Direct’ book-entry securities systems established pursuant to 31 U.S.C. § 3100 ef seq.,
12 U.S.C. pt. 391 and 5 U.S.C. pt. 301.

“Custodian” means:

(@) A national bank, state bank, federal home loan bank or trust company that shall at all times
during which it acts as a custodian pursuant to this Chapter be no less than adeguately
capitalized as' determined by the standards adopted by the regulator charged with
establishing standards for, and assessing, the institution's solvency and that is regulated by
either federal or state banking laws or the Federal Home Loan Bank Act, as amended, oris a
member of the Federal Reserve System and that is legally qualified to accept custody of
securities in accordance with the standards set forth below, except that with respect to
securities issued by institutions organized or existing under the laws of a foreign country, or
securities used to meet the deposit requirements pursuant to the laws of a foreign country as
a condition of doing business therein, “custodian” may include a bank or trust company
incorporated or organized under the laws of a country other than the United States that is
regulated as such by that country's government or an agency thereof that shall at all times
during which it acts as a custodian pursuant to this Chapter be no less than adequately
capitalized as determined by the standards adopted by international banking authorities and
that is legally qualified to accept custody of securities; or
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(4)

(5)

(6)

(7)

(8)

(b) A broker/dealer that shall be registered with and subject to jurisdiction of the Securities and
Exchange Commission, maintains membership in the Securities Investor Protection
Corporation, and has a tangible net worth equal to or greater than two hundred fifty million
dollars ($250,000,000).

"Custodied securities” means securities held by the custodian or its agent or in a clearing
corporation, including the Treasury/Reserve Automated Debt Equity Securities System
(TRADES) or Treasury Direct systems.

“Tangible net worth” means shareholders equity, less intangible assets, as reported in the
broker/dealer's most recent Annual or Transition Report pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934 (SEC Form 10-K) filed with the Securities and Exchange
Commission, or as determined by the most recent audited financial statement that broker/dealers
file with the Securities and Exchange Commission pursuant to Exchange Act Rule 17a-5.

“Treasury/Reserve Automated Debt Entry Securities System” (“TRADES") and “Treasury Direct”
mean the book entry securities systems established pursuant to 31 U.S.C. § 3100 et seq., 12
U.S.C. pt. 391 and 5 U.S.C. pt. 301. The operation of TRADES and Treasury Direct are subject
to 31 C.F.R. pt. 357 et seq.

“Security” has the same meaning as that defined in Section 8-102(a)(15), as adopted by the
National Conference of Commissioners on Uniform State Laws and the American Law Institute, of
the Uniform Commercial Code, as amended from time to time.

“Securities’ certificate” has the same meaning as that defined in Section 8-102(a)(16), as adopted
by the National Conference of Commissioners on Uniform State Laws and the American Law
Institute, of the Uniform Commercial Code, as amended from time to time.

Authority: Acts 2012, ch. 680 and T.C.A. § 56-3-901, ef seq., T.C.A. § 56-2-301 and T.C.A. § 56-2-104.

Rule 0780-01-46-.02 Custody Agreement; Requirements

(1)

(2)

An insurance company may, by written agreement with a custodian, provide for the custody of its
securities with that custodian. The securities that are the subject of the agreement may be held
by the custodian or its agent or in a clearing corporation.

The agreement shall be in writing and shall be authorized by a resolution of the board of directors
of the insurance company or of an authorized committee of the board. The terms of the
agreement shall comply with the following:

(a) Securities’ certificates held by the custodian shall be held separate from the securities’
ceriificates of the custodian and of all of its other customers.

(b) Securities held indirectly by the custodian and securities in a clearing corporation shall be
separately identified on the custodian’s official records as being owned by the insurance
company. The records shall identify which securities are held by the custodian or by its agent
and which securities are in a clearing corporation. If the securities are in a clearing
corporation, the records shall also identify where the securities are and, if in a clearing
corporation, the name of the clearing corporation and if through an agent, the name of the
agent. -

(c) All custodied securities that are registered shall be registered in the name of the company or
in the name of a nominee of the company or in the name of the custodian or its nominee or, if
in a clearing corporation, in the name of the clearing corporation or its nominee.

(d) Custodied securities shall be held subject to the instructions of the insurance company and
shall be withdrawable upon the demand of the insurance company except that custodied
securities used to meet the deposit requirements set forth in TCA §§ 56-2-104, 56-3-904 and
56-3-905 of this Insurance Law shall, to the extent required by those sections, be under the
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control of the Department of Commerce and Insurance and shall not be withdrawn by the
insurance company without the approval of the Department of Commerce and Insurance.

(e) The custodian shall be required to send or cause to be sent to the insurance company a
confirmation of all transfers of custodied securities to or from the account of the insurance
company. In addition, the custodian shall be required to furnish no less than monthly the
insurance company with reports of holdings of custoedied securities at times and containing
information reasonably requested by the insurance company. The custodian’'s trust
committee’s annual reports of its review of the insurer's trust accounts shall also be provided
to the insurer. Reports and verifications may be transmitted in electronic or paper form.

(f) During the course of the custodian's regular business hours, an officer or employee of the
insurance company, an independent accountant selected by the insurance company and a
representative of an appropriate regulatory body shall be entitled to examine, on the
premises of the custodian, the custodian’s records relating to custodied securities, but only
upon furnishing the custodian with written instructions to that effect from an appropriate
officer of the insurance company.

(g) The custodian and its agents shall be required to send to the insurance company:

1. All reports which they receive from a clearing corporation on their respective systems of
internal accounting control, and

2. Reports prepared by outside auditors on the custodian’s or its agent’s internal accounting
control of the custodied securities that the insurance company may reasonably request.

(h) The custodian shall maintain records sufficient to determine and verify information relating to
custodied securities that may be reported in the insurance company’s annual statement and
supporting schedules and information required in an audit of the financial statements of the
insurance company. .

(i) The custodian shall provide, upon written request from an appropriate officer of the insurance
company, the appropriate affidavits, substantially in the form of Forms A, B or C as found in
Appendices A, B, and C of this regulation, with respect to custodied securities.

(i) A national bank, state bank, federal home loan bank or trust company shall secure and
maintain insurance protection in an adequate amount covering the bank’s or trust company’'s
duties and activities as custodian for the insurer's assets, and shall state in the custody
agreement that protection is in compliance with the requirements of the custodian’s banking
regulator. A broker/dealer shall secure and maintain insurance protection for each insurance
company's custodied securities in excess of that provided by the Securities Investor
Protection Corporation in an amount equal to or greater than the market value of each
respective insurance company’s custodied securities. The commissioner may determine
whether the type of insurance is appropriate and the amount of coverage is adequate.

(k) The custodian shall be obligated to indemnify the insurance company for any loss of
custodied securities occasioned by the negligence or dishonesty of the custodian’s officers or
employees, or burglary, robbery, holdup, theft, or mysterious disappearance, including loss
by damage or destruction.

() In the event that there is a loss of custodied securities for which the custodian shall be
obligated to indemnify the insurance company as provided in subparagraph (k) above, the
custodian shall promptly replace the securities or the value thereof and the value of any loss
of rights or privileges resulting from the loss of securities.

(m) The agreement may provide that the custodian will not be liable for a failure to take an action
required under the agreement in the event and to the extent that the taking of the action is
prevented or delayed by war (whether declared or not and including existing wars),
revolution, insurrection, riot, civil commotion, act of God, accident, fire, explosion, stoppage of
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labor, strikes or other differences with employees, laws, regulations, orders or other acts of
any governmental authority, or any other cause whatever beyond its reasonable confrol.

(n) In the event that the custodian gains entry in a clearing corporation through an agent, there
shall be an agreement between the custodian and the agent under which the agent shall be
subject to the same liability for loss of custodied securities as the custodian. However, if the
agent shall be subject to regulation under the laws of a jurisdiction that is different from the
jurisdiction the laws of which regulate the custodian, the Commissioner of Insurance of the
state of domicile of the insurance company may accept a standard of liability applicable to the
agent that is different from the standard of liability applicable to the custodian.

(o) The custodian shall provide written notification to the insurer's domiciliary commissioner if the
custodial agreement with the insurer has been terminated or if 100% of the account assets in
any one custody account have been withdrawn. This notification shall be remitted to the
insurance commissioner within three (3) business days of the receipt by the custodian of the
insurer's written notice of termination or within three (3) business days of the withdrawal of

- 100% of the account assets.

Authority: Acts 2012, ch. 680 and T.C.A. § 56-3-901, et seq., T.C.A. § 56-2-301 and T.C.A. § 56-2-104.
Rule 0780-01-46-.03 Deposit With Affiliates; Requirements

(1) Nothing in this Chapter shall prevent an insurance company from depositing securities with another
insurance company with which the depositing insurance company is affiliated, provided that the
securities are deposited pursuant to a written agreement authorized by the board of directors of the
depositing insurance company or an authorized committee thereof and that the receiving insurance
company is organized under the laws of one of the states of the United States of America or of the
District of Columbia. If the respective states of domicile of the depositing and receiving insurance
companies are not the same, the depositing insurance company shall have given notice of the
deposit to the insurance commissioner in the state of its domicile and the insurance commissioner
shall not have objected to it within thirty (30) days of the receipt of the notice.

(2) The terms of the agreement shall comply with the foilowing:

(a) The insurance company receiving the deposit shall maintain records adequate to identify and
verify the securities belonging to the depositing insurance company.

{b) The receiving insurance company shall allow representatives of an appropriate regulatory
body to examine records relating to securities held subject to the agreement.

(c) The depositing insurance company may authorize the receiving insurance company:

1. To hold the securities of the depositing insurance company in bulk, in certificates issued
in the name of the receiving insurance company or its nominee, and to commingle them
with securities owned by other affiliates of the receiving insurance company, and

2. To provide for the securities to be held by a custodian, including the custodian of
securities of the receiving insurance company or in a clearing corporation.

Authority: Acts 2012, ch. 680 and T.C.A. § 56-3-901, ef seq., T.C.A. § 566-2-301 and T.C.A. § 56-2-104.
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APPENDIX A
FORM A
CUSTODIAN AFFIDAVIT

[For use by a custodian where securities entrusted to its care have not been redeposited elsewhere.]

STATE OF )
) ss.
COUNTY OF )
, being duly sworn deposes and says that he or she is
of , @ corporation organized under
and pursuant to the laws of the with the principal place of business at

(hereinafter called the “corporation”).

That his or her duties involve supervision of activities as custodian and records relating thereto;

That the corporation is custodian for certain securities of
having a place of business at (hereinafter
called the “insurance company”) pursuant to an agreement between the corporation and the insurance company;

That the schedule attached hereto is a true and complete statement of securities (other than those caused to be
deposited with The Depository Trust Company or like entity or a Federal Reserve Bank under the TRADES or
Treasury Direct systems) which were in the custody of the corporation for the account of the insurance company
as of the close of business on ; that, unless otherwise indicated on the schedule,
the next maturing and all subsequent coupons were then either attached to coupon bonds or in the process of
collection; and that, unless otherwise shown on the schedule, all such securities were in bearer form or in
registered form in the name of the insurance company or its nominee or of the corporation or its nominee, or were
in the process of being registered in such form;

That the corporation as custodian has the responsibility for the safekeeping of such securities as that
responsibility is specifically set forth in the agreement between the corporation as custodian and the insurance
company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the schedule, the securities were
the property of the insurance company and were free of all liens, claims or encumbrances whatsoever.

Subscribed and sworn to

before me this day

of , 20 (L.S.)
Vice President [or other authorized officer]
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APPENDIX B
FORM B
CUSTODIAN AFFIDAVIT

(For use in instances where a custodian corporation maintains securities on deposit with The Depository Trust
Company or like entity.)

STATE OF )
) ss.
COUNTY OF )
, being duly sworn deposes and says that he or she is
of - , @ corporation organized under
and pursuant to the laws of the with the principal place of business at

(hereinafter called the “corporation”):

That his or her duties involve supervision of activities of the corporation as custodian and records relating thereto;

That the corporation is custodian for certain securities of
having a place of business at (hereinafter
called the “insurance company”) pursuant to an agreement between the corporation and the insurance company;

That the corporation-has caused certain of such securities to be deposited with
and that the schedule attached hereto is a true and complete
statement of the securities of the insurance company of which the corporation was custodian as of the close of
business on , and which were so deposited on such date;

That the corporation as custodian has the responsibility for the safekeeping of the securities both in the
possession of the corporation or deposited with as is specifically set
forth in the agreement between the corporation as custodian and the insurance company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the schedule, the securities were
the property of the insurance company and were free of all liens, claims or encumbrances whatsoever.

Subscribed and sworn to

before me this day

of , 20 (L.S)
Vice President [or other authorized officer]
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APPENDIX C
FORM C
CUSTODIAN AFFIDAVIT

(For use where ownership is evidenced by book entry at a Federal Reserve Bank.)

STATE OF )
) ss.
COUNTY OF )
, being duly sworn deposes and says that he or she is
of , @ corporation organized under
and pursuant to the laws of the with the principal place of business at

(hereinafter called the “corporation”):

That his or her duties involve supervision of activities of the corporation as custodian and records relating thereto;

That the corporation is custodian for certain securities of
having a place of business at (hereinafter
called the “insurance company”) pursuant to an agreement between the corporation and the insurance company;

That it has caused certain securities to be credited to its book entry account with the Federal Reserve Bank of
under the TRADES or Treasury Direct systems; and that the
schedule attached hereto is a true and complete statement of the securities of the insurance company of which
the corporation was custodian as of the close of business on ___ , which were in a “general” book
entry account maintained in the name of the corporation on the books and records of the Federal Reserve Bank
of at such date;

That the corporation has the responsibility for the safekeeping of such securities both in the possession of the
corporation or in the “general” book entry account as is specifically set forth in the agreement between the
corporation as custodian and the insurance company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the schedule, the securities were
the property of the insurance company and were free of all liens, claims or encumbrances whatsoever,

Subscribed and sworn to

before me this day

of , 20 (L.S)
Vice President [or other authorized officer]
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If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows

Absent Signature
(if required)

No Abstain

Board Member Aye

N/A
I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
2 /22 /3  (mm/ddlyyyy), and is

by the Commissioner of the Department of Commerce and Insurance on
in compliance with the provisions of T.C.A. § 4-5-222,

| further certify the following:
11/27/2012

Notice of Rulemaking Hearing filed with the Department of State on
01/16/2013

Rulemaking Hearing(s) Conducted on: (add more dates)

Date; . Vs

Signature: M 7
Name of Officer: J M//[ < %/ /?;Z@WC
J ﬁwfwm LI
Subscribed and sworn to before me on: Q/O’Z 2/@ j

Notary Public Signature: ﬂviu%j/&!é/ //{//L///{/M

215 il

Title of Officer:

My commission expires on:

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
A /
!«g,/ z- {é b, ”
Robert E. Cooper, Jr.
Attorney General and Reporter

- AN/ 3
Date

Department of State Use Only

Filed with the Department of State on: Q/ l @6/} /
Effective on: [\// A / |2 7 A
13 L ( %‘ ﬂ/

TS A
: 7/ Tre Hargett
Secretary of State
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222, Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

The Department of Commerce and insurance received no comments.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

The Department of Commerce and Insurance has considered whether the proposed rules in this notice of
rulemaking hearing are such that they will have an economic impact on small business (business with fifty (50) or
fewer employees). The proposed rule is anticipated not to have a significant economic impact affecting small
business. Acts 2012 ch. 680, codified as T.C.A. §§ 56-3-901 through 56-3-905, authorize the Commissioner to
promulgate rules in order to establish the standards for national banks, state banks, federai home loan banks,
trust companies, and broker/dealers to qualify as custodians for insurance company securities. The proposed
amendments clarify what the standards are for national banks, state banks, federal home loan banks, trust
companies, and broker/dealers to qualify as custodians for insurance company securities. Further, these rules
are designed to allow the insurance companies greater flexibility in choosing the custodian of their securities.

The outcome of the analysis set forth in Tenn. Code Ann. § 4-5-403 is as follows:

(1) The proposed rule will only apply to insurance companies licensed in this state.

(2) Insurance companies licensed in this State are required to have custodial agreements. The proposed rule
does not change that requirement, but rather allows insurance companies greater flexibility in choosing who
they want to be the custodian of their securities. This rule will not increase any record keeping requirements
for insurance companies.

(3) The effect on small businesses is negligible. The proposed amendment will have no effect on consumers and
will only affect insurance companies.

(4) There are no alternative methods to make the rule less costly, less intrusive or less burdensome.

(5) There are no other counterparts in the State of Tennessee; however, this regulation is similar to regulations in
effect in the states surrounding Tennessee.

(8) Only insurance companies are subject to this rule. Most insurance companies licensed in this State have

greater than 50 employees. Nevertheless, exempting any insurance from this regulation would deny them the
flexibility in choosing a custodian as contained in this regulation.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This rule will not have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Acts 2012 ch. 680, codified as T.C.A. §§ 56-3-901 through 56-3-905, authorize the Commissioner to promulgate
rules in order to establish the standards for national banks, state banks, federal home loan banks, trust
companies, and broker/dealers to qualify as custodians for insurance company securities. The proposed
amendments clarify what the standards are for national banks, state banks, federal home loan banks, trust
companies, and broker/dealers to qualify as custodians for insurance company securities. Further, these rules
are designed to allow the insurance companies greater flexibility in choosing the custodian of their securities.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

| This rule is promulgated pursuant to T.C.A. §§ 56-3-901 through 56-3-905. |

(C) lIdentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

These rules only apply to insurance companies licensed in the State of Tennessee. At least one domestic
insurance company supports the adoption of this rule and it is likely that others do.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule; )

[ None. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| None. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Larry C. Knight, Jr., Assistant Commissioner for Insurance. B

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Tony Greer, Chief Counsel for Insurance and TennCare Oversight. ‘ ]

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Eighth Floor, Davy Crockett Tower, 500 James Robertson Parkway, Nashville, Tennessee, 37243, (615) 253-
7847,

(1) Any additional information relevant to the rule proposed for continuation that the committee requests.

| None.
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When used in this Chapter, the term:

(1) “Agent” means a_national bank, state bank, federal home loan_bank, trust
company or broker/dealer that maintains an account in its name in a clearing
corporation or that is a member of the Federal Reserve System and through
which_a_custodian participates in_a _clearing corporation, including the
Treasury/Reserve Automated Debt Entry Securities System (TRADES) or
Treasury Direct systems, except that with respect to securities issued by
institutions organized or existing under the laws of a foreign country or
securities used to meet the deposit requirements pursuant to the laws of a
foreign country as a condition of doing business therein, “agent” may include a
corporation that is organized or existing under the laws of a foreign country and
that is fegally qualified under those laws to accept custody of securities.

(2} “Clearing_corporation” means a clearing corporation as defined in Section 8-
102(a}(5] of the Uniform Commercial Code, as adopted hy the National
Conference of Commissioners on Uniform State Laws and the American Law
Institute, as amended from time _to time, that is organized for the purpose of
effecting transactions in securities by computerized book-entry, except that
with respect to securities issued by institutions organized or existing under the
laws of a foreign country or securities used to meet the deposit requirements
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pursuant to the laws of a forelgn country as a condition of doing business
therein, “clearing corporation” may include a corporation that is organized or
existing under the laws of a foreign country and which is tegally qualified under
those laws to effect transactions in securities by computerized book-entry.
Clearing corporation also_includes “Treasury/Reserve Automated Debt Entry
Securities  System” and_“Treasury Direct” book-eniry_ securities systems
established pursuant 1o 31 U.S.C, § 3100 et seq., 12 U.,5.C. pt. 391 and 5 U.S.C,
pt. 301.

(3) “Custodian” means:

{a) _A national bank, state bank, federal hoine loan bank or trust company that shafl at
all times during which it acts as a custodian pursuant to this Chapter be no less than
adequately capitalized as determined by the standards adopted by the regulator
charged with establishing standards for, and assessing, the institution’s solvency
and that is regulated by either federal or state banking laws or the Federal Home

is legally qualified to accept custody of securities in accordance with the standards
set forth below, except that with respect to securities issued by institutions
organized or existing under the laws of a foreign country, or securities used to meet
the deposit requirements pursuant to the laws of a foreign country as a condition of
doing business therein, “custodian” may_include a bank_or trust company

that is regulated as such by that country’s government or an agency thereof that

shall at ali times during which it acts as a custodian pursuant to this Chapter be no
less than_adequately capitalized as_determined by the standards adopied by
international banking authorities and that is legally qualified to accept custody of
securities; or

(b)_A broker/dealer that shall be registered with _and_subiect to_jurisdiction of the
Securities and Exchange Commission, maintains_membership in the Securities
Investor Protection Corporation, and has a tangible net worth equal to or greater
than _two hundred fifty million dollars ($250,000,000).

(4) “Custodied securities” means securities held by the custodian or its agentorina
clearing corporation, including the Treasury/Reserve Automated Debt Equity
Securities System {TRADES) or Treasury Direct systems, .
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“Tangible net worth” means shareholders equity, less intangible assets, as

reported in the broker/dealer's most recent Annual or Transition Report
pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 {SEC
Form_10-K) filed with the Securities and Exchange Commission, or as
determined by the most recent audited financial statement that broker/dealers
file with the Securities and Exchange Commission pursuant to Exchange Act Rule

“Treasury/Reserve Automated Debt Entry Securities System” (“TRADES”) and

“Treasury Direct” mean the book entry securities systems established pursuant
to 31 U.S.C. § 3100 et seq., 12 U.S.C. pt. 391 and 5 U.S.C. pt. 301. The operation
of TRADES and Treasury Direct are subject to 31 C.F.R. pt. 357 et seq.

“Security” has the same meaning as that defined in_Section 8-102{a)(15), as

adopted by the National Conference of Commissioners on Uniform State Laws
and the American Law Institute, of the Uniform Commercial Code, as amended
from time to time,

"Secuyrities’ certificate” has the same meaning as that defined in Section 8-

102(a}(16), as adopted by the National Conference of Commissioners on
Uniform State Laws and the American Law Institute, of the Uniform Commercial
Code, as amended from time to time.

Authority: Acts 2012, ch, 680 and T.C.A. § 56-3-901, et seq., T.C.A. § 56-2-301 and T.C.A. § 56-2-

104,

0780-1-46-.032 RERNMHSSIBLE-METHODRS-OF-HOLDING-SECURIHES_CUSTODY AGREEMENT;
REQUIREIMIENTYS,

y-Ait-insuranes-compaty-may-hold-its-seeuritios-in-the-folewing-autherized-manners:

(a)-—An-insuranee-company-may-hold-its-seeuritiesin-definitive-certiticates:
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(Rule 0780-1-46-.032, continued)

system-of-the-Federal-Roserve-through-a-memberbank-of the-Federal Reserve-System-which-as

a-eustodian.-can-Fansact-and-madntain book-entry securitios for-the-insuranee-compamye:

Le-——TFhis-subparagraph-shall-not-be-interpreted so-as-to-preciude-an- insurance-company-from
participation-i-the-Federal-Reservo-beok-entri-system-nder-a-eustodial-agreoment-with
a—state-chartered—bank—which—tias—redeposited—securities—with—a—momber—bank—for

partieipation-in-the-Foderal-Reserve-boal-entry-program:

{e}-An-insurance-company-may-held-its-securities-pursuant-to-its-participation-in
depositery-systems-of-clearing corporations-through-a-eustodian-banks

n ne . . held-i . or_deseribedinsul
(33h)-or-(- l—}(c) of-{his-- R{ele shal&—e\ﬁame @ ﬁmpei—amtedba}—aa*emwm and—appmpﬂate—wsledma

affidavits-for-its-securities-heldundereustod:

(a)— The custodial-agreement required-bs-this Rule shall-contain-the-followdng:

d——A-provision-stating-that-the-standard-of -respensibility-on-the-part-of-the-eustodian-shall

notbo less-thanthat of theresponsibiliyof a-batleefor-hire-or-a-fiduciary-under statutory

or-casetaw of Tennesseer
P A-provision-stating-that-the-seeurities-held-by-the-custodian-are-subjest-to-instructions-of '

3——A-provision-stating-that-the-securities-may-be-withdeawn-immediate-upon-demand-of ; VV

the-insurance-companyi-and

G A-provision-stating-that—the-agreement-is-between-thesustodian-and-the-insurance

campany-and-notthe-parentoraffitateofthe-insurance-company:

B exoe abfidavits-as-wel-as-the-snderlying-ag e 4 ompany
and-the-eustodian- bmlliee -available-to- the{‘enmmsmnef -upen-request-pursuant-to-examinations

condueted-under -CA—$§-56- 1408 through-56-1-413-
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(Rule 0780-1-46-.032, continued)

WM%&W&%M%%MQ%&W&MMH@%&WW
Schedule-B-of the-insurence-sompany’s-Anpual-Statement-blank(s)-

(4)——Fatlure--to—execeute—a—proper—-custodial —agrecmont—or-custodian—affidavit—may—result—in—the

Comtiissioner’s-horadmission-ef the-instrance-company’s-assets—which-arenot-held—n—a-manner
authorized-by-this-Rule: :

Adthority—T-CA§56-3-112— Administeative-History—Original-rulefiled October 27,-198C;-effective
December-11-1980—Repeal-and-new-rre-filed- Apri-28, 2005 -effective-duly-12 20605

(1)

An Insurance company may, by written agreement with a custodian, provide for the custody of

(2)

its securities with that custodian. The securities that are the subject of the agreement may be
held by the custodian or its agent or in a clearing corporation.

The agreement shall be in_writing and shall be authorized by a resolution of the board of

directors of the insurance company or of an authorized committee of the board. The terms of
the agreement shall comply with the following:

(a)_Securities’_certificates held by the custodian shall be held separate from the securities’
certificates of the custodian and of all of its other customers.

{b) Securities held indirectly by the custodian_and securities in_a clearing corporation shall be
separately identified on the custodian’s official records as being owned by the insurance
company. The records shall identify which securities are _held by the custodian or by its
agent and which securities are in a clearing corporation. If the securities are in_a clearing
corporation, the records shall also identify where the securities are and, if In a clearing
corporation, the name of the clearing corporation and if through an agent, the name of the
agent.

{c) All custodied securities that are registered shall be registered in the name of the company or

in the name of a nomlnee of the company or in the name of the custodian or its nominee or,

(d) Custodied securities shall be held subject o the instructions of the insurance company and
shall be withdrawahle upon the demand of the insurance company except that custodied
securities used to meet the deposit requirements set forth in TCA §§ 56-2-104, 56-3-904 and
56-3-905 of this insurance Law shall, to the extent required by those sections, be under the
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(Rule 0780-1-46-.032, continued)

(e

control of the Department of Comimerce and Insurance and shall not be withdrawn by the
insurance company without the approval of the Department of Commerce and Insurance,

The custodian shall be required to send or cause to be sent to the insurance company a

{f)

canfirmation of all transfers of custodied securities to or from the account of the insurance
company. In addition, the custodian shall be required to furnish no less than monthly the
Insurance company with reports of holdings of custodied securities at times and containing
information reasonably reguested by the Insurance company. The custodian’s trust
committee’s annual reports of its review of the insurer’s_trust accounts shall also be
provided to the insurer. Reports and verifications may be transmitted in electronic or paper

g)

representative of an_appropriate regulatory body shal
premises of the custodian, the custodian’s records relating to custodied securities, but only

1. All reports which they receive from a clearing corporation on their respective systems of
internal accounting control, and

2. Reports prepared by outside auditors on_the custodian’s or _its agent’s internal
accounting controt of the custodied securities that the insurance company may

0]

in an audit of the financial statements of

and supporting schedules and information require
the insurance company.

The custodian_shall provide, upon written_request from an appropriate officer of the

(i

insurance company, the appropriate affidavits, substantially in the form of Forms A, Bor C as
found in Appendices A, B, and C of this regulation, with respect to custodied securities.

A national bank, state hank, federal home loan bank or trust company shall secure and

July, 2005 (Revised)

maintain_insurance protection_in_an._adeguate amount covering the bank’s or trust
company’s duties and activities as custodian for the insurer’s assets, and shall state in the
custody agreement that protection is in_compliance with the reguirements of the
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(Rule 0780-1-46-.032, continued)

(k)

custodian’s_banking regulator. A broker/dealer shall secure and maintain insurance
protection for each insurance company’s custodied securities in excess of that provided by
the Securities investor Protection Corporation in an amount egual to or greater than the
market value of each respective insurance company’s custodied securities.  The
commissioner may determine whether the type of insurance is appropriate and the amount
of coverage is adequate.

The_custodian shall be obligated to indemnify_the insurance company for any loss of

]

custodied securities occasioned by the negligence or dishonesty of the custodian’s officers or
employees, or burglary, robbery, holdup, theft, or mysterious disappearance, including loss
by damage or destruction.

In the event that there is a loss of custodied secuyities for which the custodian shall be

obligated to indemnify the insurance company as provided in subparagraph (k) above, the
custodian shali promptly replace the securities or the value thereof and the value of any loss
of rights or privileges resulting from the loss of securities,

(m).The agreement may provide that the custodian will not be liable for a failure_to take an

(n}

action required under the agreement in the event and to the extent that the taking of the
action is prevented or defaved by war {(whether declared or not and including existing wars),
revolution, insurrection, riot, civil commotion, act of God, accident, fire, explosion, stoppage
of labor, strikes or other differences with employees, laws, regulations, orders or other acts
of any governmental authority, or any other cause whatever beyond its reasonable control.

In the event that the custodian gaing entry in a clearing corporation through an agent, there

(o}

shall be an agreement between the custodian and the agent under which the agent shall be
subiject to the same llability for loss of custodied securities as the custodian, However, if the
agent shall be subject to regulation under the laws of a jurisdiction that is different from the
jurisdiction the taws of which regulate the custodian, the Commissioner of insurance of the

the agent that is differept from the standard of Hability applicable to the custodian.

The custodian shall provide written notification to the insurer’s domiciliary commissigner if

July, 2005 (Revised)

the custodial agreement with the insurer has been terminated or if 100% of the account
assets in any gne custody account have been withdrawn. This notification shall be remitted
to the insurance commissioner within three (3) business days of the receipt by the custodian
of the insurer’s written notice of termination or within three (3) business days of the
withdrawal of 100% of the account assets.
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(Rule 0780-1-46-,032, continued)

Authority: Acts 2012, ch. 680 and T.C.A. § 56-3-901, et seq. , T.C.A, § 56-2-301 and T.C.A. § 56-2-104.

0780-1-46-.043 SECURITES-HELD-ON-DEROSITWITH-THE-COMMISSIONERDEPOSIT WITH AFFILIATES; /
REQUIREMENTS.

y—Besurities-to-be-placed-on-depesit-with-the-Commissioner-pursuant-to-the-provisiens-of ToG-A— lz—Sé—
2-104—5621-10256-35-H6—and—56-13—1HT—must—be—maintained —und
agreement-between-the-depesitery-institution-(commercial-bank-or- eleamameetpera&en} the-insuranee
company-ancthe Cormnissioner

(2)——The-depesitory-agreement-required-by-this Paragraph-th-ef this Rule-must-contain-the-following:
wiring-the depasitory-institution-toprovide-verfication-of securitioson-deposit-to

the- Cemims‘;;ener—

(by-—A-provision-allewing-the-Comnissioner-to-require-such-verification-from-thecustodian-at-any

time—the—Commissioner—deems—that—verification—is—appropriate—Examples—ofappropriate
verification-dosuments-are-included-in-this-Chapleras-AppendieesB-C-and-Drand

chlef—ﬂae—eemﬂﬁssfeﬂei—s—d

depoesiory-institution:

Authoritys—T6A~55-56-2-117-and-56-3-112—Administrative-History—Originel-rule-filed-October-2Z:
1980-effective-Decermber-11,-1980—Repeal-and-new-ruje-filed April-28,-2005-effectiveduly-12;-2005.

{1)._Nothing in this Chapter shall prevent an Insurance company from depositing securities with another
insurance company with which the depositing insurance company is affiliated, provided that the
securities are deposited pursuant to a written agreement authorized by the board of directors of the

ep&%m—wﬁ%néy—&ppw—awhdrawal—ne&ees—te—me | :

depositing insurance company or an authorized committee thereof and that the receiving insurance '

company is organized under the laws of one of the states of the United States of America or of the

District of Columbia. If the respective states of domicile of the denositin_g and receiving insurance

to the insurance commtssmner in the state of its domicile and the insurance commissioner shall not -

have objected to it within thirty (30) days of the receipt of the notice,
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(Rule 0780-1-46-.032, continued)

{2)_The terms of the agreement shall comply with the following:

{a)_The insurance company receiving the deposit shall maintain records adeguate to identify
and verify the securities belonging to the depositing insurance company.

{b) The recelving insurance company shall allow representatives of an appropriate regulatory
body to examine records relating to securities held subject to the agreement,

{c) The depositing insurance company may authorize the receiving insurance company:

1. _To hold the securities of the depasiting insurance company in bulk, in certificates issued

in the name of the receiving insurance company or its nominee, and to commingle them
with securities owned by other affiliates of the recelving insurance company, and

2. To provide for the securities to_be held by a custodian, including the custodian of i =
securities of the receiving insurance company or in a clearing corporation. ‘

Authority: Acts 2012, ch, 680 and T.C.A. § 56-3-901, et seq., T.C.A. § 56-2-301 and T.C.A. § 56-2-104, *j""v"(Formatted: Line spacing: single
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(Rule 0780-1-46, Appendix A, continued)
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APPENDIX 8A

CUSTODIAN AFFIDAVIT A

{For use by a custodian bank for securities entrusted to its care which have not been =~

redeposited elsewhere.)

STATE OF )
) SS:
COUNTY OF )

<AUTHORIZED BANKCORPORATION OFFICER>, being duly sworn deposes and says that he_or she
is the <POSITION> of <BANKCORPORATION>, a banking corporation organized under and
pursuant to the laws of the <STATE> with the principal place of business at <ADDRESS>
(hereinafter called the “Bankcorporation”);

That myhis_or her duties involve supervision of activities of the Bankcorporation as custodian
and records relating thereto;

That the Bankcorporation is custodian for certain securities of <INSURANCE COMPANY>, having = ‘

a place of business at <ADDRESS> (hereinafter called the “Insurance Company”} pursuant to an .
agreement between the Barkcorporation and the Insurance Company, :

That the schedule attached hereto is a true and complete statement of securities (other than
those caused to be deposited with the Depository Trust Company or like entity or a Federal

Reserve bank under the Federal-Reserve-book—entryprocedureTRADES or Treasury Direct
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SECURITIES TO BE DEPOSITED WITH THE DEPARTMENT OF

COMMERCE AND INSURANCE

systems) which were in the custody of the 8ankcorporation for the account of the Insurance @

Company as of the close of business on <DATE>; that, unless otherwise indicated on the

schedule, the next maturing and all subsequent coupons were then either attached to coupon
bonds or in the process of collection; and that, unless otherwise shown on the schedule, all such
securities were in bearer form or in registered form in the name of the Insurance Company or its
nominee or a-heminee-efthe-Bankof the corporation or its nominee, or were in the process of -
being registered in such form;

That the Bankcorporation as custodian has the responsibility for the safekeeping of such
securities as that responsibility is specifically set forth in the agreement between the
Bankcorporation as custodian and the Insurance Company; and

That, to the best of my knowledge and belief, unless otherwise shown on the schedule, saidthe i

securities were the property of saidthe Insurance Company and were free of all liens, claims or
encumbrances whatsoever.

Subscribed and sworn to before me this day of ,

(LS.
<AUTHORIZED-BANK OREICER=Vice

President {or other authorized officer]
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PERMISSIBLE METHODS OF HOLDING SECURITIES AND CHAPTER 0780-1-46
SECURITIES TO BE DEPOSITED WITH THE DEPARTMENT OF

COMMERCE AND INSURANCE

APPENDIX €8
CUSTODIAN AFFIDAVIT B

(For use in instances where a custodian barkcorporation maintains securities on deposit with v : L
The Depository Trust Company or like entity.) S

STATE OF )
} SS:
COUNTY OF )

<AUTHORIZED BANKCORPORATION OFFICER>, being duly sworn deposes and says that he_ or she
is the <POSITION> of <BANKCORPORATION>, a banking corporation organized under and
pursuant to the laws of the <STATE> with the principal place of business at <ADDRESS>
(hereinafter called the “Bankcorporation”);

" That syhis or her duties involve supervision of activities of the Bankcorporation as custodian
and records relating thereto; P

That the Bankcorporation is custodian for certain securities of <INSURANCE COMPANY>
withhaving a place of business at <ADDRESS> (hereinafter called the “Insurance Company”)
pursuant to an agreement between the Barkcorporation and the Insurance Company;

That the Bankcorporation has caused certain of such securities to be deposited with the ho
DPepesitoryTrust-Company, , and that the schedule attached heretoisa i

true and complete statement of the securities of the Insurance Company of which the @'
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Bankcorporation was custodian as of the close of business on <DATE>, and which were so
deposited on such date;

That the Barkcorporation as custodian has the same responsibility for the safekeeping of
suchthe securities whetherboth in the possession of the 8ankcorporation or deposited_with

as that-responsibility is specifically set forth in the agreement between the oy

Bankcorporation as custodian and the Insurance Company; and

That, to the best of my knowledge and belief, unless otherwise shown on the schedule, saidthe

securities were the property of saidthe Insurance Company and were free of all liens, claims or =

encumbrances whatsoever.

Subscribed and sworn to before me this day of ,

{L.S.)

<AUTHORIZED—BANK-OFEICER>Vice President
[or other authorized officer]
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APPENDIX BC

CUSTODIAN AFFIDAVIT C

(For use where ownership is evidenced by book entry at a Federal Reserve Bank.}

STATE OF )
) SS:
COUNTY OF )

<AUTHORIZED BANKCORPORATION OFFICER>, being duly sworn deposes and says that he or she
is the <POSITION> of <BAMNKCORPORATION>, a banking corporation organized under and
pursuant to the laws of the <STATE> with the principal place of business at <ADDRESS>

{(hereinafter called the “Bankcorporation”); :

That myhis or_her duties involve the supervision of activities of the Bankcorporation as
custodian and records relating thereto;

That the Bankcorporation is custodian for certain securities of <INSURANCE COMPANY> with a
place of business at <ADDRESS> (hereinafter called the “Insurance Company”) pursuant to an
agreement between the Bankcorporation and the Insurance Company;

That <BANK=It has caused certain efsuch securities to be credited to its book entry account with =

athe Federal Reserve Bank_of under the Federal-Reserve-bosk-entry
procedureTRADES or Treasury Direct systems; and that the schedule attached hereto is a true
and complete statement of the securities of the Insurance Company of which the
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Bankcorporation was custodian as of the close of business on which were in a
“general” book entry account maintained in the name of the Bankcorporation on the books and
records of athe Federal Reserve Bank of at such date;

That the Bankcorporation has the same responsibility for the safekeeping of such securities

whetherboth in the possession of the Bankcorporation or in saidthe “general” book entry . - -

account as that—responsibility Is specifically set forth in the agreement between the 7
Bankcorporation as custodian and the Insurance Company; and :

That, to the best of my knowledge and belief, unless otherwise shown on the schedule, saidthe
securities were the property of satdthe Insurance Company and were free of all liens, claims or
encumbrances whatsoever.

Subscribed and sworn to before me this day of )

(LS.

ZAUTHORIZED--BANK--OFRICER>Vice President
for other authorized officer]
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