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Amendments

Chapter 1200-03-26
Administrative Fees Schedule

Subparagraph (b) of parégraph (1} of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (b) in its entirety and replacing it with the following so that, as amended, subparagraph
(b) shalt read as follows:

{b) Such costs shall include, but not be limited to, costs associated with review of applications and
repotts, issuance of required permits and associated inspections of sources, unit observation,
review and evaluation of menitoring results (stack andfor ambient), modeling, and costs
associated with any necessary enforcement actions (excluding penalties assessed).

Supparagraph (e) of paragraph (3) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (e) in its entirety and reptacing it with the following so that, as amended, subparagraph
(e) shall read as follows:

(e) Any responsible official who disagrees with the calculation or the applicability of the fee may
petition the Tennessee Air Pollution Control Board (Board) for a hearing. In order to perfect a
hearing, a petition for a hearing logether with the total amount of the fee due must be received by
the Technical Secretary of the Board not later than fifteen (15) days after the due date. Such
hearing shall be in accordance wilth contested case provisions sel forth in Title 4, Chapter 5,
T.C.A. If the annual emission fee paid was improperly assessed, the Technical Secretary shall
return the amount determined to be improperly assessed plus interest on the excess accrued
from the date the emission fee was paid.

Subparagraph (g) of paragraph (3) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph {(g) in its entirety and replacing it with the following so that, as amended, subparagraph
(g) shall read as follows:

{9) Any responsible official impacted by the decision in subparagraph (f} of this paragraph who
disagrees with such decision may petition the Tennessee Air Pollution Control Board for a
hearing. The hearing shall be in accordance with contested case provisions as set forth in Tille 4,
Chapter 5, T.C.A. 4-5-301 et seq.

Subparagraph (b} of paragraph (5) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (b) in its enlirety and replacing it with the following so that, as amended, subparagraph
{b) shall read as follows:

(D) With the exception of changes received during the initial construction permit evaluation period
(i.e. prior to the certified letter denoling application completeness), all revisions under
subparagraph (4)(e) of this rule which result in an increase in allowable emissions sought by the
applicant or an increase in actual emissions declared in the original application for a permit shall
be subject to a fee equal to one-half of the Schedule A fee corresponding to the applicant's
anlicipated maximum emission rate, not to exceed $500. This fee is determined by the
anlicipated maximum increase in emissions from the anticipated maximum emission rate of the
previous construction permit for the source.

Subparagraph (c) of paragraph (5) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (c) in its entirety and replacing it with the following so that, as amended, subparagraph
(¢} shall read as follows:
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(c)

On and after October 24, 1981 a responsible official applying io make a change to a source such
that a new construction permit is required, must pay a permit processing fee equal to one-half the
Schedule A fee corresponding to the applicant's anticipated maximum emission rate, not to
exceed $500. This fee is determined by the anticipated maximum increase in emissions from the
anticipated maximum emission rate of the previous construction permit for the source.

Subparagraph (k) of paragraph {6} of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (k) in its entirety and replacing it with the following so thal, as amended, subparagraph
(k) shall read as follows:

(k)

Beginning one (1) meonth after the effective date of the rule amendment thal added this
subparagraph (k), conditional major sources must pay a permit review fee in accordance with the
table below in addition to the minor source annual emission fees specified in subparagraph (6)(e)
of this rule. This fee is due and payable to the Division according to Schedule 1 found in
subparagraph (6)(c) of this rule. When determining the allowable tons per year, carbon monoxide
emissions shall be included.

Allowable Tons Per Year Review Fee
0-50 $250
50.1-100 TPY $500 -
100.1-250 TRPY $1,000
250.1 and up $2,000

Subparagraph (d) of paragraph (9) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (d) in its entirety and replacing it with the following so that, as amended, subparagraph
{d) shall read as follows:

(d)

The rate at which major source actual-based annual emission fees are assessed shall be $39.00
per ton for the annual accounting period July 1, 2011 through June 30, 2012. The rate at which
major source allowable-based annual emission fees are assessed shall be $28.50 per ton for the
annual accounting period July 1, 2011 through June 30, 2012. Notwithstanding any calculation of
an annual fee using these rates, the annual fee that each major source is to pay shall not be less
than $7,500 for the annual accounting period July 1, 2011 through June 30, 2012. An annual
revision to these rates and the minimum fee must result in the collection of sufficient fees to fund
the activities identified in subparagraph (1)}{(c} of this rule. These annual rates and the minimum
fee shall be supported by the Division’s annual workload analysis that is approved by the Board.

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:
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| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Air Poliution Control Board on 01/11/2012 and is in compliance with the provisions of T.C.A. § 4-5-222.
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| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: (11/10/11)
Rulemaking Hearing(s) Conducted on: (add more dates). (01/04/12)
Date: Ju 17, 2otz
Wiy, , 4 ﬁ //ﬁé /
\\“;o\.ﬂ H..‘:'r,' Signature: 77) Pno/
™ FeR : I Y%
s “y sme %"—: Name of Officer: _Barry R”Stephens, P. E
§ W s Title of Officer: Director, Division of Air Pollution Control
- PUBLIC 5
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f,’ \\\
I Notary Public Signature: =/

My commission expires on: %JA Lo it5l'S
& -/

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
4 Hobe\'t E. Cooper, Jr.

Attorney General and Reporter
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Public Hearing Comments

One copy of a document containing responses 1o comments macle at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule fifing. Minutes of the meeting will not be accepted. Transcripts are not
accepltable.

Comment: The Tennessee Chamber of Commerce & Industry, on behalf of member indusltries, appreciates
this opportunity to present comments on the proposed fee increases. As a threshold matter,
TCCl and its members very much appreciate the Department’s efforts to look at ways to run the
Title V program at cost well below EPA’s presumptive fee level. We realize that your efforts to
minimize program costs require you to conduct the workload analysis to justify lower fee levels to
EPA. As it is very difficult for us to assess appropriateness of level of permit fees without prior
expenditure information and the Workload Analysis, the Chamber appreciates very much you,
Quincy Styke, and Lacey Hardin meeting with us and sharing updated information and additional
background data to allow for a better understanding of the Workload Analysis and the new
proposed level of Title V fees for 2011-2012. The Chamber supports a fee level that is predicated
on a tonnage fee and a base charge for minimum fees of no greater than necessary 1o fund the
projected/authorized expenditures for Fiscal Year 201 1-2012.

The Chamber recognizes the Title V program to be mandated and is to be self-supporting. We
also understand that predicting the exact tonnages that will be “generated” by Title V sources is
an art and not a science and those numbers have trended down in recent years. Likewise, we do
understand that the fees to be imposed by regulation of the Board must be sufficient to fund a
required program; however, in these difficult economic times, we do not desire to generate and
accumulate excess fund reserves, which may become the target for some other administrative
use by government. Likewise, in the funding needs analysis, we remain concerned about the
growth of administrative overhead costs charged to the Title V program as it continues to
increase and we do desire that the administrative overhead areas should be reviewed thoroughly
and not be increasing simply because the program expenditures may be increasing.

Based on the above comments, the Chamber supports the proposed Title V fee increases
included in today's Public Hearing on Rule 1200-03-26-.02. We appreciate the opportunity to
present these comments and we appreciate your consideration.

The Chamber reserves an opportunity to present oral comments, pursuant to T.C.A. 4-5-204(c),
to the Board prior to their consideration and adoption of new fee rules for Fiscal Year 2011-2012.

Response: The Tennessee Division of Air Pollution Control thanks the Chamber for their comments and

acknowledges that the Division will continue to operate the agency in the most efficient method
and justify it by use of our Workload Analysis.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

This rulemaking amendment to subparagraph (d) of paragraph (9) of rule 1200-03-26-.02 Construction and-
Annual Emission Fees is federally mandated and, hence, exempt from the provisions of the Regulatory Flexibility
Act of 2007, Acts 2007, § 6 of Public Chapter 464. The rule subject to this amendment is part of the requirements
of § 502(b)(3)(A) of the Federal Clean Air Act which is the source of the requirement for Tennessee to collect "an
annual fee, or the equivalent over some other period, sufficient to cover all reasonable (direct and indirect) costs
required to develop and administer the permit program requirements of this title”.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shalf state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governmentis.” (See Public Chapter Number 1070
{hitp://state.tn.us/sosfacts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department anticipates thal this amended rufe will not have a financial impact on local governments.
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Additional Information Required by Joint Government Operalions Commitiee
Ali agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-228(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Aule 1200-03-26-.02 Construction and Annual Emission Fees is being revised by increasing the Title V annual
emission fees and changing the dates for which Title V fees are due. These fees were decreased last year
{fiscal year (2010-2011) due to an excessive fund balance, and this proposed rule raises them to the previous
{liscal year 2009-2010) levels. Without this increase, the program is at risk of not meeting its budget for 2011-
201 2. This could resuit in the state’s loss of the Title V (part 70) program and/or the application of the federal
presumptive minimum fee, currently $45.55/per ton of emissions.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rute or establishing guidelines relevant thereto;

Section 502(b)(3)(A) of the Federal Clean Air Act is the source of the requirement for Tennessee to collect “an
annual fee, or the equivalent over some other period, sufficient to cover all reasonable (direct and indirect) costs
required to develop and administer the permit program requirements of this title”,

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Owners and operators of major sources in the state. These sources recognize the necessity of the rule. However,
some support the increase in annual fee and some do not. The Tennessee Chamber of Commerce and industry
supports this increase.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| The Tennessee Air Pollution Control Board is not aware of any. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promuigation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shali not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

State revenues are expected to increase by approximately $765,000 from fiscal year 2010-2011. However,
expected revenues are approximately $837,854 less than fiscal year 2009-2010 revenues. New, inore stringent
federal regulations have resulted in emissions reductions upon which fees are based. These new regulations
require increased manpower from the Division to regulate and enforce, so Division expenditures are expected to
increase. No significant financial impact is expected on local governments.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

L.acey J. Hardin

Division of Air Pollution Control
oth Floor, L & C Annex

401 Church Street

Nashville, Tennessee 37243-1531

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

[ Alan M. Leiserson
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Legal Services Director
Tennessee Dept. of Environment and Conservation

(H} Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counse!

Tennessee Dept. of Environment and Conservation
401 Church Street

20" Floor L & C Tower

Nashville, Tennessee 37243-1531

Phone 615-532-0131

Alan.Leiserson @tn.gov

(y Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Tennessee Air Pollution Control Board is not aware of any.
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Amendments

Chapter 1200-03-26
Administrative Fees Schedule

Subparagraph (b) of paragraph (1) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (b) in its entirety and replacing it with the following so that, as amended, subparagraph
(b) shall read as follows:

(b) Such costs shall include, but not be limited to, costs associated: with review of applications and
reports, issuance of required permits and associated inspections of sources, unit observation,
review and evaluation of monitoring results (stack and/or ambient), modeling, and costs
associated with any necessary enforcement actions (excluding penalties assessed).

Subparagraph (e) of paragraph (3) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (e) in its entirety and replacing it with the following so that, as amended, subparagraph
(e) shall read as follows:

(e) Any responsible official; who disagrees with the calculation or the applicability of the fee may
petition the Tennessee Air Pollution Control Board (Board) for a hearing. In order to perfect a
hearing, a petition for a hearing together with the total amount of the fee due must be received by
the Technical Secretary of the Board not later than fifteen (15) days after the due date. Such
hearing shall be in accordance with contested case provisions set forth in Title 4, Chapter 5,
T.C.A. If the annual emission fee paid was improperly assessed, the Technical Secretary shall
return the amount determined to be improperly assessed plus interest on the excess accrued
from the date the emission fee was paid.

Subparagraph (g) of paragraph (3) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (g) in its entirety and replacing it with the following so that, as amended, subparagraph
(g) shall read as follows:

(9) Any responsible official impacted by the decision in subparagraph (f) abeve of this paragraph who
disagrees with such decision may petition the Tennessee Air Pollution Control Board for a
hearing. The hearing shall be in accordance with contested case provisions as set forth in Title 4,
Chapter 5, T.C.A. 4-5-301 et seq.

Subparagraph (b) of paragraph (5) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (b) in its entirety and replacing it with the following so that, as amended, subparagraph
(b) shall read as follows:

(b) With the exception of changes received during the initial construction permit evaluation period
(i.e. prior to the certified letter denoting application completeness), all revisions under
subparagraph 4200-03-26-02(4)(e) of this rule which result in an increase in allowable emissions
sought by the applicant or an increase in actual emissions declared in the original application for
a permit shall be subject to a fee equal to one-half of the Schedule A fee corresponding to the
applicant’s anticipated maximum emission rate, not to exceed $500. This fee is determined by the
anticipated maximum increase in emissions from the anticipated maximum emission rate of the
previous construction permit for the source.
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Subparagraph (c) of paragraph (5) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (c) in its entirety and replacing it with the following so that, as amended, subparagraph
(c) shall read as follows:

(c) On and after October 24, 1991 a responsible official applying to make a change to a source such
that a new construction permit is required, must pay a permit processing fee equal to one-half the
Schedule A fee corresponding to the applicant's anticipated maximum emission rate, not to
exceed $500. This fee is determined by the anticipated maximum increase in emissions from the

anticipated maximum emission rate of the previous construction permit for the source.

Subparagraph (k) of paragraph (6) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (k) in its entirety and replacing it with the following so that, as amended, subparagraph
(k) shall read as follows:

(k) Beginning one (1) month after the effective date of the rule amendment that added this
subparagraph (k), conditional major sources must pay a permit review fee in accordance with the
table below in addition to the minor source annual emission fees specified in subparagraph 4200~
03-26--02(6)(e) of this rule. This fee is due and payable to the Division according to Schedule 1
found in subparagraph 1200-03-26-.02(6)(c) of this rule. When determining the allowable tons per
year, carbon monoxide emissions shall be included.

Allowable Tons Per Year Review Fee
0-50 $250
50.1-100 TPY $500
100.1-250 TPY $1,000
250.1 and up $2,000

L

Subparagraph (d) of paragraph (9) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting subparagraph (d) in its entirety and replacing it with the following so that, as amended, subparagraph
(d) shall read as follows:

(d) The rate at which major source actual-based annual emission fees are assessed shall be $35.60
$39.00 per ton for the annual accounting period July 1, 2040 2011 through June 30, 2844 2012,
The rate at which major source allowable-based annual emission fees are assessed shall be
$24.50 $28.50 per ton for the annual accounting period July 1, 2648 2011 through June 30, 28644
2012. Notwithstanding any calculation of an annual fee using these rates, the annual fee that
each major source is to pay shall not be less than $6-500 $7,500 for the annual accounting period
July 1, 2040 2011 through June 30, 2044 2012, An annual revision to these rates and the
minimum fee must result in the collection of sufficient fees to fund the activities identified in
subparagraph 4200-03-26-02(1)(c) of this rule. These annual rates and the minimum fee shall be
supported by the Division's annual workload analysis that is approved by the Board.

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.
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